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“Insurance coverage question for you,” reads the subject line
in the email that pops up in your inbox. “Do you think this
provision will provide coverage for this claim?” the client
asks. “I think there is a 64.6745% chance that a Missouri
court will find coverage here under this provision,” you
respond.

Ok, not really. No one provides that kind of certainty with
insurance policy interpretations. Indeed, when a Missouri
court has not yet addressed the insurance provision in
question, often the guidance provided to the client is little
more than, “Well, there is a 50‐50 shot the provision will
cover the claim,” which really is not much guidance at all.

When no prior case has addressed a particular insurance
policy provision, often the best predictor as to how a
Missouri court will interpret the provision turns on which
approach to policy interpretation that court embraces.
Appellate courts here, like state and federal courts
elsewhere, interpret contractual and statutory provisions
across a broad spectrum of approaches. On one end is the
“textual,” “formalist,” or “plain meaning” approach, which
tries to interpret insurance provisions literally as they are
written on the page. Courts applying the textual approach
employ various canons or maxims of construction to guide
their interpretation according to how the words in the
provisions at issue are phrased, grouped or structured.1   They
also consult common language reference materials such as
dictionaries to derive common understandings of the words
used. Proponents of this approach argue that it is objective,
predictable and less susceptible to the personal preferences
of the court.2

On the other end of the spectrum is the “realist” or
“functional” approach. In addition to the literal meaning of
the written words, this method also takes into account
consumer and industry expectations and norms when
interpreting policies. The courts applying this approach
explicitly consider the practical consequences of a given
interpretation. Supporters of the realist approach argue that
many decisions that claim to follow the textual approach
actually employ realist or functional methods.3

Both of these approaches have support in Missouri case law.
In Chase Resorts, Inc. v. Safety Mutual Casualty Corp., the
Eastern District held that “the function of this court is to
interpret and enforce an insurance policy as written.”4 In
doing so, the court stated that the words in the insurance
policy “must be given their plain meaning.”5 The court
explained that “the words will be tested in light of the
meaning which would normally be understood by the
average lay‐person.”6 “As written,” “plain meaning,” “average
layperson” — these principles are hallmarks of the textual
approach to policy interpretation.

In the very same paragraph, however, the Eastern District in
Chase Resorts also explained that the “plain meaning” the
court affixes to insurance policy terms must be “consistent
with the reasonable expectations, objectives, and intent of
the parties.”7 Although a layperson’s interpretation of policy
language normally applies, the Eastern District indicated that
it would not adopt such an interpretation if “it plainly appears
that [a] technical meaning is intended.”8 Examination of the
parties’ “expectations, objectives, and intent,” and certainly
consideration of “technical meanings,” all provide support
for a realist approach to policy interpretation.

1 For a vigorous argument in favor of these canons of construction, 
see ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 
INTERPRETATION OF LEGAL TEXTS (2012).

2 For the classic discussion of how every maxim of construction has a 
counter‐maxim, see Karl N. Llewellyn, Re‐marks on the Theory of 
Appellate Decision and the Rules or Canons About How Statutes are to 
be Construed, 3 Vand. L. Rev. 395 (1949‐50).

3 See RICHARD A. POSNER, REFLECTIONS ON JUDGING 125 (2013) (“I 
have gone on at length about the differences between formalist and 

realist judges, but most federal judges nowadays, at all levels, are as I 
said hybrids even though their realism tends to be hidden by formalist 
rhetoric.”)

4 869 S.W.2d 145, 150 (Mo. Ct. App. E.D. 1993).
5 Id.
6 Id.
7 Id.
8 Id.
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Whether a court applies a textual or realist approach can
have a very real effect on how that court decides what a
particular insurance policy provision may mean. Take the
question of whether a liability claim for emotional distress
without any accompanying physical injuries qualifies as one
for “bodily injury” within the meaning of a liability policy. The
term “bodily injury” often is defined in liability policies to
mean “bodily injury, sickness or disease.”  The Western and
Eastern Districts considered whether emotional distress by
itself qualifies as “bodily injury” under this definition in
Lanigan v. Snowden, 938 S.W.2d 330 (Mo. Ct. App. W.D.
1997), and Citizens Insurance Company of America v.
Leiendecker, 962 S.W.2d 446 (Mo. Ct. App. E.D. 1998).
Although both cases featured the exact same definition of
“bodily injury” quoted above, the two appellate courts
arrived at opposite conclusions. The difference between the
two cases lies in how the respective appellate courts arrived
at those conclusions.

In Lanigan, the insurer argued that the term “bodily injury”
“requires physical harm to the person claiming injury and
that emotional distress and mental anguish are not physical
harm.”9 The Western District agreed that the policy’s
definition supports that construction, but it also held that the
definition was subject to the opposition construction.10 The
problem, according to the Western District, was that the
adjective “bodily” could modify one or more of the nouns in
the definition of “bodily injury”:

[T]he phrase, “bodily injury, sickness or disease,” can
be construed in a way that the adjective “bodily”
modifies all three nouns, or it can be construed with
equal plausibility that “bodily” modifies only injury.11

The appellate court supported that conclusion with a citation
to a grammar reference book.12

The Western District concluded that the definition of “bodily
injury” was ambiguous.13 Construing the ambiguity against
the insurer, the court held that the policy provided coverage
for claims for emotional distress and mental anguish without
any accompanying physical injury.14 By focusing almost

entirely on the punctuation and grammatical structure of the
definition, the Western District implemented the textual
approach to policy interpretation.

The Eastern District took a different approach to this question
in Leiendecker. The appellate court began its analysis there
by looking at dictionary definitions of “bodily” for the
“common meaning” of that word.15 Citing dictionaries from
Webster’s and Random House, the Eastern District explained
that the term “‘bodily’ is equated with ‘physical’ or
‘corporeal’ as contrasted with ‘mental’ or ‘spiritual.’”16

After citing these dictionary definitions, the Eastern District
then made a slight step away from “common meaning” and
quoted the definition of “bodily injury” from Black’s Law Dic‐
tionary. It noted that Black’s defined “bodily injury” as
“‘[g]enerally refer[ing] only to injury to the body, or to
sickness or disease contracted by the injured as a result of
injury.’”17 After quoting Black’s, the appellate court took a
giant leap towards embracing a “technical meaning” of
“bodily injury” by relying on a popular insurance treatise’s
interpretation of that term:

It is well settled in insurance law that “bodily injury”
and “personal injury” are not synonyms and that these
phrases have two distinct definitions. See 7A J.
Appleman, Insurance Law and Practice Section
4501.14 (Berdal ed.1979). The term “personal injury”
is broader and includes not only physical injury but
also any affront or insult to the reputation or
sensibilities of a person. “Bodily injury,” by
comparison, is a narrow term and encompasses only
physical injuries to the body and the consequences
thereof.18

By considering not only common dictionary definitions of the
word “bodily” but also legal and insurance law notions of the
term “bodily injury,” the Eastern District certainly did not limit
itself to considering the “plain meaning” of that term “as
written” to the “average layperson.” The court here utilized
a more realist approach and held that “bodily injury” did not
include claims for emotional distress only.19

9 938 S.W.2d at 332.
10 Id.
11 Id.
12 Id. (citing SIDNEY GREENBAUM & RANDOLPH QUIRK, A STUDENT’S 

GRAMMAR OF THE ENGLISH LANGUAGE, §§ 13.24, 17.37 (1990)).
13 See id.
14 See id. at 332‐33.

15 Leiendecker, 962 S.W.2d at 453.
16 Id. (quoting WEBSTER’S NEW INTERNATIONAL DICTIONARY 245 (3d ed. 

1976) and THE RANDOM HOUSE DICTIONARY OF THE ENGLISH 
LANGUAGE 232 (2d ed. 1987)).

17 Id. (quoting BLACK’S LAW DICTIONARY 175 (6th ed. 1990)).
18 Id. (quoting Allstate Ins. Co. v. Diamant, 401 Mass. 654, 518 N.E.2d 

1154, 1156 (1988)).
19 Id. at 454.
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Critics of the textual approach, at least in the context of
statutory interpretation, argue that it is inherently
“conservative” in that it thwarts the intent of the drafter.20

In one sense the same could be said of the results in Lanigan
and Leiendecker. The Western District’s textual approach to
“bodily injury” in Lanigan yielded an interpretation of that
term that was much less in accord with insurance industry
expectations than was the interpretation produced by the
Eastern District’s realist approach in Leiendecker.21

The difference, though, is that the use of the textual
approach when interpreting federal statutes often produces
decisions with less expansive consumer rights — the exact
opposite of what often occurs when that approach is used to
interpret insurance policy provisions.  Indeed, this dichotomy
of the textual approach yielding more expansive insurance
coverage than its realist counterpart22 is a pattern that one
sees time and time again in Missouri insurance law cases.23

As a result, the approach to policy interpretation that a
Missouri court uses — whether it be textual or realist (or
realist in practice) — plays a crucial role in determining what
that court may say a particular insurance policy provision
means.  The ability to gauge how a given court may interpret
an insurance policy provision requires not only an
understanding as to which approach to policy interpretation
that court typically uses, but also an assessment as to how
that provision may fare under each such approach.  Taking
both of these factors into account may not allow you to
predict that there is a 64.6745% chance that a Missouri court
will find coverage, but it should allow you to provide a bit
more guidance than a mere 50‐50 shot.

20 See Posner, supra note 3, at 182 (“But textualism is conservative. A 
legislature is thwarted when a judge refuses to apply its handiwork to 
an unforeseen situation that is encompassed by the statute’s aim but 
does not make a smooth fit with its text. Ignoring the limitations of 
foresight, and also that a statute is a collective product that may leave 
many questions of interpretation to be answered by the courts 
because the enacting legislators didn’t agree on the answers, the 
textual originalist demands that the legislature think through myriad 
hypothetical scenarios and provide for all of them explicitly rather than 
rely on courts to be sensible. Textual originalism is ‘gotcha’ jurispru‐
dence.”)

21 The Missouri Supreme Court later applied the textual approach to 
interpret a similar “bodily injury, sickness or disease” provision in 
Missouri’s uninsured motorist (UM) statute and held that the statute 
requires UM coverage for claims of emotional distress or mental 
anguish without any accompanying physical injuries. See Derousse v. 
State Farm Mut. Auto. Ins. Co., 298 S.W.3d 891, 894‐95 (Mo. 2009).  
Judge Wolff’s concurring opinion in Derousse confirms the court’s 
textual approach: “One could speculate that the General Assembly, 
when it wrote section 379.203.1 many years ago, never meant to cover 
sickness or disease unless it was ‘bodily.’ But all we know is what words 
the legislators' bodies put on paper, for which their bodies expressed 
their votes. Who knows what was in their minds?” Id. at 896 (Wolff, J., 
concurring).

22 Although the realist approach can result in a policy interpretation of 
more limited insurance coverage, the realist approach does not 
necessarily mandate that result. See e.g. David C. Knieriem, Towards 
a Unified Theory of Insurance Law, 67 J. Mo. B. 96, 97 (Mar.‐Apr. 2011) 

(“Consumers purchase an often‐standardized product, not a contract.  
To call what is purchased a contract can quickly be reduced to the 
ridiculous. For example, if one were to invoke strict constructionist 
principles for standardized policies that are purchased, and allow those 
standardized policies to control the courts in guiding their 
interpretation, one commentator has gone so far as to suggest that 
this constitutes private lawmaking power that is unconstitutional in 
lacking procedural safeguards.”).

23 For example, consider the issue of whether a provision in the 
underinsured motorist (UIM) coverage of an auto policy that provides 
the insurer with a credit for payments the insured receives from a 
tortfeasor is inconsistent with the limit of liability for UIM coverage 
listed on the policy’s declarations page. The Missouri Supreme Court 
applying a realist approach held that it was not inconsistent, see 
Rodriguez v. General Acc. Ins. Co. of America, 808 S.W.2d 379, 382 n.1 
(1991) (“It is difficult to understand why the mathematical inability to 
collect a full $50,000 in underinsured motorist coverage renders the 
coverage meaningless. The effect of underinsured motorist coverage 
is to assure the appellant of receiving $50,000, the contracted amount 
of protection.”); while the Western District employing a textual 
approach recently held that it was, see Miller v. Ho Kun Yun, 400 S.W.3d 
779, 792‐93 (2013) (“The trial court believed that putting these three 
things together, the endorsement sounds as though it is offering 
coverage that will pay compensatory damages for bodily injury up to 
$100,000 per person above and beyond the coverage provided by the 
tortfeasor's coverage and all other coverages .... Though it may sound 
odd to lawyers accustomed to reading automobile insurance policies 
with bolded terms, the purported bolding of terms in this case ... does 
nothing to assist the ordinary insured of average intelligence.”).
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