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The hundreds of volumes of West’s North Eastern Reporter are replete with opinions from Illinois appellate courts 
detailing the state’s positions on various issues of insurance law. From the duty to defend, to selective tender, to policy 
interpretation; Illinois courts have provided insureds and insurers alike with a great deal of guidance on insurance law. 
One area of insurance law that has not received the same level of attention in these opinions as others is discovery practice 
in insurance cases. The Illinois Appellate Court Fifth District’s recent decision in Zagorski v. Allstate Ins. Co., 2016 IL 
App (5th) 140056, certainly tries to make up for it.  

In Zagorski, Allstate Insurance Company sought to challenge whether an insured in a fire loss claim could request 
written discovery about Allstate’s handling of prior unrelated claims, largely on the grounds of relevance. The Fifth 
District unequivocally held that the insured could seek such discovery, at least under the facts and circumstances of that 
fire loss claim. In so doing, the Fifth District expanded the scope of the discovery in insurance law cases by holding that, 
in some instances, an insurer’s conduct in unrelated claims can provide evidentiary support for a vexatious refusal to pay 
claim under 215 ILCS 5/155. It also put carriers on notice that any future challenges to such written discovery will need 
to be well supported by the record. This article will discuss the Fifth District’s holding in Zagorski and possible 
approaches by carriers in response to it. 

Background 
 
The plaintiffs, Valentine and Christina Zagorski, purchased a homeowners policy from Allstate to cover their home 

in Fairview Heights, Illinois. Zagorski, 2016 IL App (5th) 140056, ¶ 3. Five days later, their home was damaged by a 
fire. Id. The plaintiffs made a claim with Allstate, which assigned the claim to its Special Investigation Unit. Id. Allstate 
took recorded statements and requested written proofs of loss from the plaintiffs. Id. ¶ 4 .It later retained outside counsel 
to take the plaintiffs’ exams under oath. Id. After concluding its investigation, Allstate declined the plaintiffs’ claim on 
the grounds that the plaintiffs had intentionally set the fire. Id. The plaintiffs later sued Allstate in St. Clair County, 
Illinois. Id. ¶ 5. They alleged that the insurer breached the insurance policy, vexatiously refused to pay their claim under 
215 ILCS 5/155, and committed common law fraud. Id. 

In discovery, the plaintiffs served four key written interrogatories upon Allstate. Three of the four interrogatories 
asked Allstate to identify the following prior claims with some detail: (1) any claim in which “any Illinois court assessed 
attorney’s fees, costs, penalties, or fines against Allstate pursuant to 215 ILCS 5/155”; (2) any “fire loss claim” in which 
any of Allstate’s insureds “made any claim with the Illinois Department of Insurance alleging improper claims practices 
regarding a fire loss claim”; and (3) any “fire loss claim” in which Allstate had “been sued in Illinois by any insured 
alleging [the insurer] failed to pay a fire loss claim.” Id. ¶ 6. The plaintiffs limited the scope of time for these three 
interrogatories to the past five years. Id. 
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For each of these interrogatories, Allstate objected on the grounds that the interrogatory was “over-broad, unduly 
burdensome, harassing, seeks information which is irrelevant and not calculated to lead to the discovery of admissible 
evidence, and seeks information protected by the work-product and attorney-client privileges.” Id. ¶ 7. After a series of 
discovery motions, the trial court ultimately allowed the plaintiffs to discover “the number of times in the last five years 
that (a) Allstate has been cited by the Illinois [Department] of Insurance for vexatious delay or improper claims practices, 
or (b) that an Illinois court has awarded statutory penalties for vexatious refusal against Allstate.” Id. ¶ 13.  The trial court 
sustained the remainder of the insurer’s objections. Id. Nevertheless, Allstate later asked the trial court to enter a 
“friendly” contempt order so that the insurer could pursue interlocutory appellate review of the discovery rulings. Id.  ¶
15. Despite expressing “some irritation” at the request, the trial court did so.  Id. ¶ 16.          

On appeal, the Fifth District overruled all of Allstate’s objections to these interrogatories. Id. ¶ 45. It remanded the 
case and directed the trial court to order Allstate to answer all of these interrogatories, including subparts, within 30 days 
of the appellate court’s mandate. Id. The Fifth District specifically directed the trial court “to further order that no 
extensions will be granted.” Id. 

Holding 
 
Though the insurer in Zagorski objected to the plaintiffs’ interrogatories on a number of grounds, the Fifth District 

commented that it found “no indication that Allstate defended any of these stated grounds, except for relevance.” Id. ¶ 
34. With respect to relevance, the appellate court focused on whether the requested information was “germane” to the 
plaintiffs’ claim under section 155 of the Illinois Insurance Code. Id. ¶ 22. The court noted that a claim under section 
155 provides an extra-contractual remedy to policyholders when an insurer’s action in handling a claim is vexatious and 
unreasonable. Id. ¶ 25. “In considering this question,” the Fifth District held, “a court must consider the totality of the 
circumstances, including the insurer’s duties under the insurance contract, the insurer’s attitude and motivation for 
denying or delaying payment of the claim, whether the insured was forced to sue to recover, and whether the insured was 
deprived of the use of his or her property.” Id. 

Though that standard seems to focus on the insurer’s handling of the particular claim at issue, the Fifth District in 
Zagorski broadened that scope by looking to section 154.6 of the Illinois Insurance Code. Id. ¶ 26. Section 154.6 
enumerates a number of acts that constitute an improper claims practice if those acts are committed “knowingly,” 
“without just cause” and “with such frequency to indicate a persistent tendency to engage in that type of conduct.” 215 
ILCS 5/154.5-6. For example, section 154.6 prohibits an insurer from engaging in activity which results in a 
“disproportionate number of meritorious complaints against the insurer received by the Insurance Department,” or a 
“disproportionate number of lawsuits to be filed against the insurer or its insureds by claimants.” 215 ILCS 5/154.6(f), 
(g). 

Recognizing long-standing Illinois law, the Fifth District acknowledged that section 154.6 is a regulatory provision 
that does not provide an insured with a private remedy or cause of action for an insurer’s improper claims practice. 
Zagorski, 2016 IL App (5th) 140056, ¶ 26. “[A]fter careful consideration of the acts described” in that section, however, 
the Fifth District held the “some of the acts are illustrative of conduct by an insurer that may give rise to a remedy for 
vexatious or unreasonable conduct under section 155.” Id. The court specifically cited the “disproportionate number” of 
lawsuits or Insurance Department complaints prohibitions mentioned above. Id. ¶ 27. The appellate court concluded that 
“when determining whether an insurer’s conduct in a given case is vexatious and unreasonable under the totality of the 
circumstances, a court may properly consider actions identified as improper claims practices under section 154.6 as 
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relevant to, but not dispositive of, a section 155 claim.” Id. ¶ 26. With this newly minted standard, the appellate court had 
little trouble in holding that the plaintiffs’ interrogatories that sought information on Allstate’s prior claims practices 
were indeed relevant. Id. ¶¶ 29-32. 

Analysis 
 
By widening the “totality of the circumstances” standard for a section 155 vexatious refusal to pay a claim to include 

not only the insurer’s conduct on the particular claim at issue, but also its conduct on other prior unrelated claims, the 
Fifth District in Zagorski greatly expanded the scope of discovery that an insured can seek against his or her carrier in an 
insurance action. Nevertheless, it is important to note that the plaintiffs’ interrogatories in Zagorski were limited in time 
to the past five years. Id. ¶ 6. Moreover, two of the three interrogatories at issue were limited to “fire loss claims”: the 
interrogatories that asked about prior lawsuits filed by insureds against Allstate or complaints made by insureds to the 
Illinois Insurance Department about Allstate. Id. The only interrogatory not limited to “fire loss claims” inquired about 
instances in which an Illinois court actually found Allstate to have vexatiously and unreasonably declined a claim under 
section 155. Id. The Fifth District did not necessarily hold that written discovery requests that go beyond these limitations 
in time and scope were relevant under the newly expanded “totality of the circumstances” standard for section 155 claims. 
Along those lines, it also appears that the Fifth District did not necessarily foreclose future challenges to discovery 
requests regarding prior claims on the grounds that the requests are overly broad or unduly burdensome. The appellate 
court made very clear that it found “no indication that Allstate defended any of these stated grounds, except for 
relevance.” Id. ¶ 34. Because these objections may not have been preserved in Zagorski, their future use may survive the 
holding of that case. For example, an overly broad or unduly burdensome objection to an interrogatory that asks a carrier 
to identify certain prior claims in the last twenty-five years might be well-taken. In an auto insurance case, discovery 
requests asking for prior bad faith complaints on unrelated fire loss claims also may be rightly objectionable on the same 
grounds.  

Even with discovery requests regarding prior claims that are limited on a seemingly reasonable basis of time and 
scope, an insurance company still may be able to object properly that the requests are overly broad or unduly burdensome. 
Contrary to the belief of many policyholders, not all insurance companies can easily search and identify particular types 
of claims in which certain allegations have been made against the carrier, such as allegations of vexatious or bad faith 
conduct. Although many insurers have transitioned to largely electronic or paperless environments, those new systems 
have not necessarily brought with them the capability to search easily for certain types of claims. In many cases, 
identifying these claims requires searching for them the old-fashioned way: literally pulling and looking through each 
file to identify the requested claims. Depending on the case, the time and cost involved with such a search could very 
well justify an overly broad or unduly burdensome objection. 

Finally, Zagorski did not hold that an insurer waives its attorney-client privilege or work product protections 
whenever an insured makes a section 155 claim. Again, the Fifth District held that those objections were not properly 
preserved for appellate review in that case. Id. ¶ 32. If a written discovery request actually asked for privileged materials 
from prior, unrelated claims, then an Illinois court may very well sustain that carrier’s privilege objections. 
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Conclusion 
 
The Fifth District’s opinion in Zagorski greatly expanded the scope of discovery available to an insured in some 

instances in a lawsuit against his or her carrier, but it did not leave insurance companies defenseless. It is possible that 
proper objections to written discovery requests regarding prior, unrelated claims on the grounds of breadth, burden, 
privilege and in some limited cases, perhaps even relevance, can be made. Practitioners, however, would be wise to tread 
carefully. The Fifth District in Zagorski wrote it “share[d] the trial court’s initial sense of impatience and irritation with 
Allstate’s challenges” to the trial court’s discovery rulings. Id. ¶ 43. The appellate court provided what it described as a 
“remedial primer” against those attorneys who “abuse . . . the discovery process” by “assert[ing] a litany of grounds for 
objection to discovery without any intention or any ability to defend those grounds.” Id. ¶¶ 35-38. The appellate court 
expressed “hope” that its opinion in Zagorski would “serve as an admonition that asserting an objection followed by a 
litany of hollow grounds, without the intention or means to defend those grounds, is an abuse of the discovery process 
that may warrant sanctions.” Id. ¶ 39. Clearly, a carrier that chooses to raise objections to these written discovery requests 
would be well served to seek compromises with opposing counsel, or at the very least, to present a strong record in 
support of its objections before the trial and appellate courts.  
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