
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

JOSEPH BROWNING and CHRISTINE 
BROWNING, 

Plaintiffs, 

V. 

ADVOCATE HEALTH AND HOSPITAL CORP. 
d/b/a ADVOCATE MEDICAL GROUP; 
ADVOCATE HEALTH AND HOSPITAL CORP. 
d/b/a ADVOCATE LUTHERAN GENERAL 
HOSPITAL; and DANIEL RESNICK, M.D. , 

Defendants. 

) 
) 
) 
) 
) No. 2016 L 006592 
) 
) Hon. John P. Kirby 
) 
) 
) 
) 
) 
) 
) 

MEMORANDUM ORDER 

This matter comes before the Court on Plaintiff Joseph and Christine 

Browning's Motion to Modify Judgment to include prejudgment interest. Defendants 

Advocate Health and Hospital Corporation and Dr. Daniel Resnick's Response argues 

that 735 ILCS 5/2-1303(c), allowing prejudgment interest, violates numerous 

provisions of the Illinois Constitution: 

1) Right to a jury trial; 

2) Violation of due process (fundamental unfairness and retroactivity); 

3) Separation of powers principles; and 

4) Prohibition against special legislation. 

I. Bachground 

On March 16, 2022, the jury returned a verdict for the Plaintiffs and against 

the Defendants on the claim of medical negligence and a warded Plaintiffs 

$49,250,000.00. On March 23, 2022, the Plaintiffs filed a motion to include 

prejudgment interest. On April 18, 2022, Defendants filed a response to the motion 

requesting the Court to declare the prejudgment interest statute (§ 1303(c)) 

unconstitutional. On August 1, 2022, the parties filed a Joint Stipulation of Verdict 
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Reduction, reducing the jury award to $47,250,000.00, based on 735 ILCS 5/2-1205. 

The Plaintiffs are requesting prejudgment interest on the reduced award. 

The present issue involves a May 2021 statutory amendment that provided for 

prejudgment interest on personal injury and wrongful death cases. Public Act 102-

0006, signed into law as Senate Bill 72, on May 28, 2021 amended 735 ILCS 5/2-1303, 

adding subsection (c) which reads as follows: 

(c) In all actions brought to recover damages for personal injury or 
wrongful death resulting from or occasioned by the conduct of any other 
person or entity, whether by negligence , willful and wanton misconduct, 
intentional conduct, or strict liability of the other person or entity , the 
plaintiff shall recover prejudgment interest on all damages, except 
punitive damages, sanctions, statutory attorney's fees, and statutory 
costs , set forth in the judgment. Prejudgment interest shall begin to 
accrue on the date the action is filed. If the plaintiff voluntarily 
dismisses the action and refiles, the accrual of prejudgment interest 
shall be tolled from the date the action is voluntarily dismissed to the 
date the action is refiled. In entering judgment for the plaintiff in the 
action, the court shall add to the amount of the judgment interest 
calculated at the rate of 6% per annum on the amount of the judgment, 
minus punitive damages, sanctions, statutory attorney's fees, and 
statutory costs. If the judgment is greater than the amount of the 
highest written settlement offer made by the defendant within 12 
months after the later of the effective date of this amendatory Act of the 
102nd General Assembly or the filing of the action and not accepted by 
the plaintiff within 90 days after the date of the offer or rejected by the 
plaintiff, interest added to the amount of judgment shall be an amount 
equal to interest calculated at the rate of 6% per annum on the difference 
between the amount of the judgment, minus punitive damages, 
sanctions, statutory attorney's fees , and statutory costs, and the amount 
of the highest written settlement offer. If the judgment is equal to or less 
than the amount of the highest written settlement offer made by the 
defendant within 12 months after the later of the effective date of this 
amendatory Act of the 102nd General Assembly or the filing of the action 
and not accepted by the plaintiff within 90 days after the date of the 
offer or rejected by the plaintiff, no prejudgment interest shall be added 
to the amount of the judgment. For the purposes of this subsection, 
withdrawal of a settlement offer by defendant shall not be considered a 
rejection of the offer by the plaintiff. 

Notwithstanding any other provision of this subsection, prejudgment 
interest shall accrue for no longer than 5 years. Notwithstanding any 
other provision of law, neither the State, a unit of local government, a 
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school district, community college district, nor any other governmental 
entity is liable to pay prejudgment interest in an action brought directly 
or vicariously against it by the injured party. 

For any personal injury or wrongful death occurring before the effective 
date of this amendatory Act of the 102nd General Assembly, the 
prejudgment interest shall begin to accrue on the later of the date the 
action is filed or the effective date of this amendatory Act of the 102nd 
General Assembly. 

· The amendment went into effect on July 1, 2021. Prior to taking effect, § 1303 

did not allow for prejudgment interest for personal injury or wrongful death actions. 

II. Standard of Review 

Courts should begin any constitutional analysis with the presumption that the 

challenged legislation is constitutional, and it is the moving party's burden to clearly 

establish that the challenged provisions are unconstitutional. Courts presume that 

challenged legislation is constitutional and seek to construe legislation in a manner 

that upholds its constitutionality if it can reasonable be done. 

The presumption is further explained in Walher u. Chasteen: 

A facial challenge to the constitutionality of a legislative enactment is 
the most difficult challenge to mount successfully [citation omitted], 
because an enactment is facially invalid only if no set of circumstances 
exists under which it would be valid . .. . Successfully making a facial 
challenge to a statute's constitutionality is extremely difficult, requiring 
a showing that the statute would be invalid under any imaginable set of 
circumstances . . .. A successful attack voids a statute for all parties in 
all contexts, and for that reason, findings of facial invalidity are made 
only as a last resort. 

2021 IL 126086, ,i 31. The parties agree that this case presents a facial challenge. 

All legislative enactments carry a strong presumption of constitutionality and 

all doubts must be resolved in favor of its validity. The burden rests with the 

challenging party to rebut this presumption. See Bilyh u. Chicago Transit Authority, 

125 Ill. 2d 230, 235 (1988). 

The Court has considered the extensive pleadings, exhibits , the Illinois 

Constitution, state statutes, relevant case law, and the excellent oral arguments 

presented by the parties. 
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III. Legislative History 

In January 2021, the Illinois General Assembly passed House Bill 3360 that 

amended 735 ILCS 5/2-1303 implementing prejudgment interest in Illinois personal 

injury and wrongful death cases. (For a history of the legislation, see IDC Quarterly, 

Second Quarter 2022, Prejudgment interest in Illinois, Kristin Ahmadian.) The bill 

was sent to the Governor for signature. 

While the original bill (3360) was on the Governor's desk awaiting signature, 

Senate Bill 72 was introduced. The bill also dealt with the subject of prejudgment 

interest. The new bill was amended on the House of Representatives Floor on March 

16, 2021 (Amendment #1), a second amendment (#2) was voted on by the House of 

Representatives on March 18, 2021. There was a floor debate in the Illinois House on 

March 18. Representative Hoffman, the bill's sponsor, Representative Durkin, Rep. 

Tarver, Rep . Batinick, and Rep. Mazzochi were involved in the debate. The House 

voted to pass the bill and it was sent to the Senate for concurrence. On March 25 , 

2021, the Governor vetoed the original House Bill 3360 and on the same day the 

Illinois Senate concurred with the Amendment to S.B. 72. The Bill became Public Act 

102-0006, allowing prejudgment interest in Illinois. The Governor signed the bill into 

law on May 28, 2021. 

The sponsor of the Bill, Rep. Hoffman, explained that this new bill would 

replace H.B. 3360. He informed his colleagues that he has spoken with concerned 

organizations and received statements and input from provider organizations. With 

that input he was able to negotiate the bill to implement prejudgment interest in 

Illinois. He went on to explain the specific elements in the Bill that had been changed. 

(This will be discussed in a later section.) 

In the discussion on the floor, he stated: "The whole idea of a tort is to make 

the Plaintiff whole. Interest should be allowed when a defendant may have decided 

to delay in order to get a better deal or to prolong a case. The point of the legislation 

is to encourage settlement, and to ensure that we move the cases through the system 

as quickly as possible. The issue here is whether we can have a disincentive for 

Defendants to unduly delay payment of a judgment, payment to injured people." 
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He concluded his remarks by highlighting that the statutes offer/acceptance 

framework gives the Defendant the ability to reduce any potential interest. At the 

same time Plaintiffs have to make a timely decision (90 days) on whether to accept. 

He ended with a complete analysis on all the changes from the prior bill to the new 

bill (S.B. 72) (State of Illinois 102nd General Assembly, House of Representatives 

Transcription Debate, 3/18/21 pages 96 to 115, found at 102nd Illinois Gen. Assembly, 

Senate Bill 0072, Full Text, House Amendment 002, 

https://www.ilga.gov/legislation/fulltext.asp?DocName=&Sessionid=llO&GA=l0'.2& 

DocTvpeid=SB&DocNum=72&GAID=l6&LegID=l:28357 &SpecSess=&Session= 

(last visited September 14, 2022). 

IV. Right to Trial by Jury 

"The right of trial by jury as heretofore enjoyed shall remain inviolate ." Ill. 

Const. 1970, Art. I, § 13. 

Defendants argue that the amended § 1303(c) allowing prejudgment interest 

impacts and interferes with their "inviolate" right to a jury trial. They argue that a 

defendant no longer has a right to a jury trial as it existed at the time of the 1970 

Constitution; rather, they argue that the right now is conditioned on the payment of 

interest if a defendant loses at trial. Defendants argue, the statute is a "penalty" that 

should be deemed unconstitutional under the same rationale and analysis as set forth 

in Kalws u. Butler, 2006 IL 120377 (cited in Defendants' Response brief at 12). 

Defendants further argue that a jury has the duty to assess damages to 

compensate a personal injury plaintiff and that damages are within the province of a 

jury, not the legislature. They explain that the prejudgment interest provision 

requires a court to grant a predetermined amount as additional damages after the 

jury already completed its calculations. The statute thus strips the jury of its role to 

assess damages, a role that existed at the time of the 1970 Constitution. In this 

respect, a defendant no longer has a right to a jury trial as "heretofore enjoyed." 

(Defendants' Response at 13.) 
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The right of trial by jury is recognized in the Magna Carta, our Declaration of 

Independence, and both our state and federal constitutions. It is a fundamental right 

in our democratic judicial system. See Ney v. Yellow Cab, 2 Ill. 2d 74 (1954). 

After a thorough historical analysis, the Court in Kakos ruled that the size of 

the jury-12 people-was an essential element of the right of trial by jury at the time 

the 1970 Constitution was drafted. It has since been preserved and protected in the 

Constitution. 

In examining the common law history, the Illinois Supreme Court in Sinopoli 

v. Chicago Rys. Co., 316 Ill. 609 (1925), reviewed the right of a jury trial under 

previous Illinois Constitutions (1818, 1848, 1870) and held: "The essential thing in 

the right of a trial by jury is the right to have the facts in controversy determined 

under the direction and superintendence of a judge, by twelve impartial jurors having 

the qualifications and selected in the manner required by law, whose verdict must be 

unanimous and shall be conclusive, subject to the right of the judge to set it aside if 

in his opinion it is against the law or the evidence and grant a new trial." 

In an action for damages due to negligence in tort, it has long been part of the 

common law that there is an attendant right to a jury trial. In a negligence action, 

the jury decides the factual issues of fault, liability, and damages. See Interstate 

Bankers Cas. Co. v. Hernandez, 2013 IL App (1st) 122035, ii 24. 

The scope of the damages in a tort case was defined in City of Chicago v. 

McLean, 133 Ill. 148, 153 (1890): Where the plaintiff has sustained personal injuries 

due to the defendant's negligence or other personal tort, the plaintiff is entitled to 

recover all damages that are the natural and proximate result of the tort. See IPI 

30.01, committee note. 

The constitutional protection does not preserve all features of a common law 

jury. The cardinal principle is that the essential feature of trial by jury as known to 

the common law must be preserved and its benefits secured to all entitled to the right. 

The question becomes what requirements are fundamental and what are unessential. 

Defendants argue that the payment of interest or prejudgment interest is a 

penalty and these assessments constitute "damages." Since the jury did not 
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determine these "damages,'' but were instead determined by the legislature, 

Defendants argue that these "damages" rise to a constitutional violation. 

Whether prejudgment interest constitutes damages was discussed in Tri-G u. 

Burke, Bosselman & Weauer, 222 Ill. 2d 218, 256 (2006): "A judgment is the final 

determination of a court upon matters submitted in an action or proceeding. A 

judgment is the judicial act of the court. In contrast, the right to judgment interest, 

apart from contract, does not emanate from the controversy, or from the judgment, 

or from anything of a judicial nature. The recovery of interest in [Illinois], not 

contracted for, finds its only authority in the statute. It is purely statutory." 

In support of their argument that prejudgment interest constitutes damages 

under§ 1303(c), Defendants cited three cases . First, Neuman u. Neuman , 334 Ill. App. 

3d 305, 310 (3d Dist. 2002) , in an action for breach of a fiduciary duty: "Purpose of 

prejudgment interest is to make the plaintiff whole by placing him in the position he 

would have been in had he had the opportunity to use the funds wrongly retained by 

the defendant." The trial court awarded damages for the breach of fiduciary duty. The 

Court awarded additional sums for the inability to use the funds . 

Second, the Defendants cite National Union Fire Insurance Co. u. DiMucci, 

2015 IL App (1st) 122725, an action for mortgage foreclosure involving bankruptcy 

proceedings. The Court held: The goal of proceedings sounding in equity is to make 

the injured party whole. An award of prejudgment interest is not meant as a 

punishment, but rather to compensate the injured party in equity for the deprivation 

of the use of funds. 

The third case was Thorncreek Apartments III, LLC u. Mich, 886 F.3d 626, 637 

(7th Cir. 2018), which stated: Prejudgment interest serves dual purposes: to fully 

compensate the plaintiff and to minimize defendant's incentive to delay. But it is not 

the same as punitive damages; prejudgment interest is not meant to penalize the 

party who caused the injury (citing Ray bestos Products u. Younger , 54 F.3d 1234 

(1995). 

The Plaintiff here argued that prejudgment interest is not damages and 

consists of an ancillary statutory remedy that is similar to prejudgment interest in 
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contract cases, post judgment interest, and costs. Plaintiff cites the case of Illinois 

State Highway Authority u. Heritage Standard Bank and Trust Co., 163 Ill. 2d 498 

(1994), an action concerning the Eminent Domain Act. The court there awarded 

damages under § 1303 and held that assessment of interest is neither a penalty nor 

a bonus, but instead is a preservation of the economic value of an award of diminution 

caused by delay. 

This Court finds that the right of judgment interest is not a part of the facts in 

controversy in the underlying trial and is not part of the issue of damages. Further, 

based on Illinois case law, prejudgment interest is not a punishment, not a penalty, 

and not a bonus. Prejudgment interest is a creature of statute. Under the common 

law and the 1970 Illinois Constitution, prejudgment interest is not an element of 

damages to be considered by the jury. Prejudgment interest is decided only after the 

jury announces its verdict and is an attempt to make the plaintiff economically whole 

for the inability to use the awarded funds during the time between injury and verdict. 

This is a separate category of "damages" than those that comprise the jury's verdict. 

The jury's award of damages is based on personal injuries . Prejudgment interest is 

lost use of funds. 

Defendants' final argument is . that the right to a jury trial is a fundamental 

right and the court's review should be based on a strict scrutiny analysis. In Potts u. 

Illinois Department of Regulation and Education, 128 Ill. 2d 322 (1989), an action to 

declare the Medical Practices Act of 1987 unconstitutional, the plaintiff argued that 

the right to pursue a profession is a fundamental right. The Court held: "Under strict 

scrutiny, legislation which significantly interferes with the exercise of a fundamental 

right cannot be upheld unless it is supported by compelling state interests and is 

closely tailored to effectuate only those interests ." 

Accordingly, the Court must first decide whether § 1303(c) significantly 

interferes with a fundamental right. The Court finds that there is no violation of a 

fundamental right. Therefore, strict scrutiny does not apply. Rather, the analysis is 

based on rational basis scrutiny. 
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· In applying the rational basis test, courts first consider whether the public 

interest the statute is intended to serve is a legitimate interest, then determine 

whether the statute bears a rational relationship to that interest and, finally, 

determine whether the method chosen by the legislature to protect or further that 

interest is reasonable. See Village of Lalie Villa v. Stolwvich, 211 Ill. 2d 106, 125 

(2004) . 

Legislative intent is found in the clear language of the statute . The purpose of 

the legislation can be found by a review of the legislative history and debates. Here, 

the purpose of the legislation is to prevent delay in court proceedings and to 

incentivize defendants to negotiate pretrial and reach settlement. This would affect 

both plaintiffs and defendants by ensuring that settlement could be reached, and 

legal disputes could be concluded in a more time efficient manner. The efficient 

management of a civil trial system that benefits all litigants is a legitimate 

government interest. 

To further this analysis , a review of Representative Hoffman's concluding 

remarks on the floor debate are instructive. His concluding remarks focused on 8 

factors : 

(1) The bill only applied to two categories of cases on the court call: 
personal injury and wrongful death; 

(2) The bill called for an offer-acceptance mechanism that would allow 
defendants to reduce any possible exposure to prejudgment interest 
and set specific timelines for each; 

(3) Prejudgment interest is to be assessed from the time the complaint 
was filed or the date of enactment-July 2021-and did not relate 
back to the date of the injury or of notice to the defendant; 

(4) Prejudgment interest applied to compensatory damages, not punitive 
damages, statutory attorney fees, or statutory costs ; 

(5) Prejudgment interest would not accrue during the time of any 
voluntary dismissal by the plaintiff; 

(6) Prejudgment interest was reduced from the original 9% to 6%; 
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(7) Prejudgment interest does not apply to the State of Illinois or any 
units of local government; and 

(8) Prejudgment interest would accrue for 5 years and no more. 

The goal of creating an efficient civil trial system that would emphasize the 

importance of moving the case toward settlement or trial serves as a legitimate public 

interest. The statute here bears a rational relationship to the interest. The methods 

chosen by the legislature and the statutory framework created is reasonable. The 

statute requires that the Defendant makes an offer within one year and the Plaintiff 

must respond within 90 days thereafter. The Defendant has the opportunity to reduce 

any potential prejudgment interest based on their offer. Prejudgment interest is not 

mandatory, the plaintiff must file a petition and establish that they meet the 

statutory requirements. 

Rational basis review is highly deferential to the judgments made by the 

legislature. This Court is not concerned with the wisdom of the statute or with 

whether it is the least restrictive means to achieve the desired result. So long as there 

is a conceivable basis for finding the statute rationally related to a legitimate interest, 

the law must be upheld. See Village of Lake Villa, 211 Ill. 2d at 125. 

· The Court finds that the legislation satisfies the rational basis analysis. In the 

case at bar, Defendants did have a right to have a jury decide the disputed issues of 

damages. The jury listened to the evidence, reviewed the exhibits and arguments, 

were properly instructed on the law, deliberated, and reached a unanimous verdict 

and awarded the plaintiff an amount of money they determined was reasonably fair 

and compensated the plaintiffs for the nature and extent of the injuries sustained. 

There was no violation of the common law or the right to jury trial as protected in the 

1970 Constitution. 

V. Fundamental Unfairness - Due Process 

No person shall be deprived of life, liberty or property without due process of 

law nor be denied the equal protection of the laws. Ill. Const. 1979, art. 1, § 2. Due 

process is a requirement that legal matters be resolved according to established rules 

and principles. 
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Defendants argue that§ 1303(c) charges interest on an obligation not known 

until the jury reaches a verdict. The statu tory framework of § 1303(c) places the 

Defendants on notice of the potential for prejudgment interest when the case is filed 

or at the time the statute was enacted (July 2021) . The issue of prejudgment interest 

is not determined until the jury's verdict is reached and a comparison with the last 

written offer is completed. Once the verdict is entered, Defendants would know the 

exact amount of prejudgment interest. This framework does not violate Defendants' 

right of due process . 

The Court previously determined that prejudgment interest is not considered 

damages that a jury decides in personal injury and wrongful death cases. The jury 

decides the amount of money which will reasonably and fully compensate the plaintiff 

for injuries sustained. See IPI 30.01. They also can find that damages will continue 

to arise in the future . See IPI 34.01. If the jury finds for future damages, then they 

are reduced to present cash value . See IPI 34.02. Thus, even though damages are to 

occur in the future, the verdict factors in their present value and that debt or 

obligation becomes due at the time of the verdict. There is no due process violation to 

have prejudgment interest accrue on that verdict amount. 

Defendants argue that the statute presents the potential for an impermissible 

double recovery and requires recovery in excess of a jury's determination of 

reasonable, fair compensation. Illinois pattern jury instructions provide a statement 

of damages that a plaintiff should receive as compensation to make the plaintiff 

whole . (Dfts' Reply at 11.) 

The jury determines the personal injury damages sustained by the plaintiff. 

Section 1303(c) allows for prejudgment interest after the verdict for the loss of the 

use of funds. These are two distinct categories of damage based on different elements. 

A court in determining prejudgment interest does not decide the adequacy of the 

jury's verdict. The plain language of the statute does not call for such an analysis. 

Defendants argue that the function of IPI 30.01 is to make the plaintiff whole. 

This term is not mentioned in IPI Chapter 30 when discussing damages for personal 

mJunes. It is mentioned in IPI 30.10 in regards to damages to personal property. 
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Defendants argue that the theory of making a plaintiff whole should apply to personal 

injury verdicts. There has been no case tendered to support that theory. However, the 

parties did cite cases that applied the theory to non-personal injury cases. See, e.g. , 

Neuman u. Neuman , 334 Ill. App . 3d 305 (3d Dist. 2002); National Union Fire 

Insurance Co. u. DiMucci, 2015 IL App (1st) 122725; Thorncreek Apartments III, LLC 

u. Mick , 886 F.3d 626, 637 (7th Cir. 2018) ; Illinois State Highway Authority u. 

Heritage Standard Bank and Trust Co. , 163 Ill. 2d 498 (1994). 

Our Illinois Supreme Court stated "double recovery for the same injury is not 

allowed." See Thornton u. Garcini , 237 Ill. 2d 100, 111 (2009). As stated earlier, there 

are two categories of damages-personal injury and prejudgment interest-they are 

separate and distinct from each other and do not stem from the same injury. 

An injured party can bring an action under several theories. However, a 

plaintiff will only be eligible for one recovery for his injury. Dial u. O'Fallon, 81 Ill. 2d 

548, 558 (1980). The petition for prejudgment interest is not a theory of recovery in 

the medical negligence action. Plaintiffs are attempting to enforce their statutory 

rights under § 1303(c). 

The argument that there may be a potential double recovery does not meet the 

Defendants' burden to clearly establish that § 1303(c) is unconstitutional. The Court 

finds no violation of due process. 

VJ. Retroactivity - Due Process 

Section 2-1303(c) applies to all actions to be brought in the future and to all 

cases pending in the Circuit Court as of July 2021. Any petition for prejudgment 

interest would accrue prospectively, but the inclusion of pending cases also requires 

retroactive application. This is based on the clear language of the statute. 

The Illinois Supreme Court, in First of Am. Trust Co. u. Armstead, 171 Ill. 2d 

282 (1996) , defined retroactivity "in terms of the effect of an amendment has on vested 

rights . ... [w]here an amendment does not reach back and interfere with vested right 

there is no truly retroactive impact .. . The legislature is without constitutional 

authority to enact a law that is truly retroactive, in that it impairs vested rights even 

if that is its expressed intention. Where an amendment has no such retroactive 
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impact, . . . the amendment by definition has only prospective application." Id. at 

289-90. 

The Illinois Supreme Court in Dardeen u. Heartland Manor, Inc., 186 Ill. 2d 

291 (1999), defined vested rights as "interests that are protected from legislature 

interference by our due process clause. (Ill. Const. 1970, art. 1, §2). Although 'whether 

a particular expectation rises to a level of a vested right is not capable of precise 

definition', a right has not vested until it is 'so far perfected that it cannot be taken 

away by legislation' and so 'complete and unconditional' that it 'may be equated with 

a property interest."' Id. at 295 (citing Armstead, 171 Ill. 2d at 290-91). 

"A vested ground of defense is as fully protected from being cut off or destroyed 

by an act of the legislature as is a vested cause of action." Henrich u. Libertyville High 

Sch. , 186 Ill. 2d 381, 404-05 (1998). 

The rights and obligations of the parties become vested at the time of the 

occurrence. While a vested right is difficult to define, it does consist of something 

more than a mere expectation upon an anticipated continuance of the existing law. 

See Harraz u. Snyder, 283 Ill. App. 3d 254, 262 (1996). 

The issue is whether there was a vested right to a prejudgment interest defense 

in 2015 or did the right vest upon the enactment of the 2021 Amended statute. Did 

the defendant in 2015 have a mere expectation that the Illinois law concerning 

prejudgment interest would remain unchanged? 

Our Supreme Court in Dardeen held: "It has been well settled for over a 

century that, prior to judgment, a plaintiff has no vested right to a particular method 

of procedure or remedy. 186 Ill. 2d at 891. 

There is no vested right in the mere continuance of a law. The legislature has 

an ongoing right to amend a statute. Armstead, 171 Ill. 2d at 291. The General 

Assembly's authority to "alter the common law and change or limit available remedies 

is well grounded in the jurisprudence of this state." Best u. Taylor Mach . Works, 179 

Ill. 2d 367, 408 (1997). 

Defendants argue that they had a vested right of the defenses available when 

the claim arose in 2015. At that time, plaintiffs did not have a right to seek 
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prejudgment interest. If defendants in 2015 filed a defense alleging an exemption 

from a request for prejudgment interest, the Court may have stricken the pleading 

as having no basis in fact or in law. 

Defendants have failed to meet their burden. They had no vested right in a 

prejudgment interest defense . Since there was no vested right, there was not 

retroactive impairment and no violation of due process. 

VII. Separation of Powers 

Defendant argues that 1303(c) violates the Separation of Powers Clause of Art 

III Section 1 of the Illinois Constitution: "The Legislature, Executive and Judicial 

branches are separate. No branch shall exercise power s properly belonging to the 

other." 

Illinois Constitution Article VI Section 16 reads "General administration and 

supervisory authority over all courts is vested in the Supreme Court and shall be 

exercised by the Chief Justice in accordance with the rules." 

The Courts have construed the concept of judicial powers as including the 

adjudication and application oflaw and the procedural administration of the courts . 

The legislature, in turn, is vested with the power to enact laws. See DeLuna u. St . 

Elizabeth Hosp., 147 Ill. 2d 57, 68 (1992). 

The issue is whether the legislature exercised power belonging to the judiciary 

or does the legislation conflict with any supreme court rules or impede the court in 

the performance of its functions. See Lebron u. Gottlieb Mem. Hosp ., 237 Ill. 2d 217, 

239 (2010). 

Prior to July 2021, Illinois court judges did not have the authority to grant 

prejudgment interest in personal injury or wrongful death cases. The Illinois courts 

had held that prejudgment interest was only allowed by contract and as an equitable 

remedy. Section 1303(c) created a statutory framework allowing plaintiffs to petition 

for prejudgment interest after the verdict was entered. The legislature did not 

infringe on any previously held authority of the judiciary. 

The statute allows for an offer to be made within one year of filing or July 21, 

2021. Defendants cite to pretrial scenarios which may make the timeline difficult. 
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They argue the court did not have discretion to extend this time . A trial court has the 

authority to ensure parties' compliance with the Illinois Supreme Court Rules on 

Discovery (S. Ct. Rules 201-219) and 735 ILCS Code of Civil Procedure. This 

legislation does not infringe on the courts' ability to decide discovery issues. 

Defendants argue that the Legislature , by not granting the judge the authority 

to use discretion, infringes on the inherent authority to regulate discovery. This issue 

is decided by "examining the plain language of the statute ." Lebron, 237 Ill. 2d 217, 

239 (2010) (citing Burger v. Lutheran General Hosp., 198 Ill. 2d 21 , 39 (2001)) . 

The statute does not mention any discovery or discovery procedures. The only 

potential discovery issue would be the offer and acceptance mechanism. This 

procedure would be conducted during the discovery stage. But the statute is silent on 

whether this is discovery, whether it should be filed with the court or even if it should 

· be considered a public document. This mechanism does not infringe on the judicial 

authority to regulate discovery. 

There has been no attack on any specific language in the statute. The 

legislation did not conflict with any Supreme Court Rule or impede the performance 

of the court. This legislation does not infringe on the powers of the judiciary. The 

Defendants have failed to meet their burden of clearly establishing that the 

legislation is unconstitutional. 

VIII. Special Legislation 

The Defendant argues that § 2-1303(c) also violates the Special Legislation 

Clause of the Illinois Constitution, which prohibits "special or local law[s] when a 

general law is or can be made applicable." Ill. Const. of 1970, Art. IV, § 13. The 

legislature cannot confer a benefit to an arbitrarily-determined class of people 

unreasonably. Whether a particular classification is unreasonable is determined by 

using the same standards as an Equal Protection challenge. The standard to apply is 

a rational basis standard unless the challenged law affects a fundamental right or 

involves suspect or quasi-suspect classifications. At oral argument, the Defendant 

argued the reasonableness of the law and did not seek review under a heightened 
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scrutiny as to the special legislation issue. Additionally, the Court has already found 

that § 1303(c) does not impact a fundamental right. 

Section 2-l 303(c) codifies the General Assembly's decision to allow 

prejudgment interest in only personal injury and wrongful death lawsuits. The 

important difference between those particular cases and all other types of cases, 

including other tort cases, is that bodily harm and death is at issue. At oral argument, 

the Defendants argued that the grave financial harms to defendants in these types 

of cases are also important to recognize. Defendants argued that there is no 

reasonable or rational relationship between conferring a benefit on plaintiffs in only 

these types of cases compared with the grave economic toll that will hurt defendants 

in only these types of cases. 

However, the statute builds in defenses against these financial concerns raised 

by the Defendant. Not only does the statute apply only if there is a verdict, but there 

is an opportunity to reduce the amount of obligation for prej udgment interest based 

on the highest written offer. The Legislature chose to reduce the interest percentage 

from 9% to 6%, and prejudgment interest does not accrue during a voluntary 

dismissal. Prejudgment interest is capped at 5 years, and it does not accrue on 

punitive damages or statutory fees. As the Plaintiffs counsel pointed out at oral 

argument, the General Assembly does not have to think of a solution to every 

problem. It must simply be reasonable. All of these caveats to the allowance of 

prejudgment interest help show the efforts made to encourage the efficient 

administration of the civil court system and provide safeguards against unreasonable 

financial assessments of prejudgment interest. 

There is nothing from which to conclude that this statute confers an 

unreasonable and arbitrary benefit on personal injury and wrongful death plaintiffs. 

It is not a court's job to rethink a policy decision as to who should bear the burden of 

paying prejudgment interest. In passing section 2-1303(c), the General Assembly 

concluded that it is the post-verdict defendant who bears that burden. The Supreme 

Court has said: "If any set of facts can be reasonably conceived that justify 

distinguishing the class to which the statute applies from the class to which the 
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statute is inapplicable, then the General Assembly may constitutionally classify 

persons and objects for the purpose of legislative regulation or control, and may enact 

laws applicable only to those persons or objects." In re Village of Vernon Hills, 168 Ill. 

2d 117, 122 (1995) . 

(p) 
The Plaintiffs' motion to modify the judgment to add prejudgment interest is 'f 4 ~ 

ORDER 

GRANTED and the Defendants' request for this Court to find that 735 ILCS 5/2-

1303(c) is unconstitutional is DENIED. 

The amended prejudgment interest amount is calculated to be $1,791,861.60. 

Final judgment is entered in the amount of $49,041,861.60. S' {!j) 

"► (,,. 
Comment 

Based on the importance of this issue to the Illinois trial bar and the volume 

of cases affected by§ 1303(c), as well as the public interest in prompt adjudication of 

the statute's constitutionality, it is the Court's suggestion that the parties 

individually or collectively decide whether it is appropriate to file a petition under 

Supreme Court Rule 302(b) requesting the Supreme Court to exercise supervisory 

jurisdiction over this constitutional issue . 

ENTERED 
JUDGE JOHN p. KIRBY-1766 

SEP 16 2022 
IRl'.5 y MARTlNEZ 

CLERK OF THE CIRCUIT COURT 
OF COOK COUNTY, IL 
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