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On a recent drive to Kansas City for a CLE, I pondered
the meaning of life, global warming and the vitality
of Missouri's defense bar (now 1400 members
strong).   After the first five miles, I was tapped out.
My thoughts drifted, as they often do, to barbeque
— I imagined the aroma of smoked brisket and dry‐
rubbed ribs. The vision strung me along I‐70 like a
vibrant Thomas Hart Benton culinary mural. I could
taste it.

I scarfed a BBQ sandwich and arrived at the Sporting
KC soccer arena. The CLE was the first ever comparative law seminar organized by
MODL and the Kansas Association of Defense Lawyers. Over seventy registrants
enjoyed CLE with state and federal judges and seasoned lawyers from Missouri and
Kansas. Registration included dinner and a ticket to an MSL pro‐soccer game
afterward. Spectacular! If you were not able to attend, mark your calendars and
join us next year.

On the other side of the state, St. Louis will play host to a similar comparative law
seminar on September 18, 2014 at Busch Stadium. Lawyers and judges from
Missouri and Illinois can soak up the CLE and take in a ball game (vs. Milwaukee).

These comparative law seminars are among our latest efforts to engage MODL
members, rub elbows with our border state neighbors and promote a healthy
exchange with the judiciary.

Inspired by the camaraderie with our KC cohorts (or was it the lingering haze of
the burnt ends and Boulevard?), I returned to the Gateway City on a mission.

MODL's mission statement asks five things of its members:

s To take appropriate action where possible to insure that defendants in our 
civil justice system receive fair and impartial treatment by juries, the judiciary 
and the legislature;

s To enhance the knowledge and improve the skill of its members;

s To cooperate with other groups in promoting seminars, lectures and other 
educational opportunities in matters of common legal interest to the bar 
and/or the public;
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s To promote among all lawyers involved in civil
litigation the highest standards of professionalism and 
to encourage civility and courtesy in the conduct of 
trials and related proceedings;

s To develop collegiality and camaraderie among its 
members.

Simple, right? Fight for fairness, improve your skills, play nice,
and make friends (and while “consume BBQ” is not explicitly
stated, we can all agree it’s implied).

How can you help? Here are a few ideas to spice things up:

Send an associate (or two) to MODL's Trial Academy — for
over 25 years, MODL has sponsored the best trial academy
in the state for young lawyers.  I’ll see you there, March 25‐
27, 2015 at MU School of Law in Columbia. If you mention
this article, I’ll buy you a burger at Booches.

Eat Lunch with a Judge — and earn CLE credit in Kansas
City, St. Louis, Columbia and Springfield. Watch for emails
from MODL with specific dates this Spring.

Write an article for the MODL Quarterly Report — free
distribution to 1400 members and to every judge in
Missouri. Let us know if you or an associate can contribute.

Attend the MODL annual meeting in Branson — golf with
a judge, attend CLE, and make new friends: June 4‐6, 2015,
at the Hilton Branson Convention Center.

Serve on a committee — help draft legislation, plan a CLE,
or volunteer to speak.

Vote for a Defense Lawyer for the Judicial Commission —
In October 2015 ballots go out for judicial commission
elections in Jackson County, the City of St. Louis, St. Louis
County and the Western District of Missouri Appellate
Judicial Commissions. Typically, only a quarter of the bar
votes in these elections. We can do better. If you’d like to
get involved in the process, contact info@modllaw.com.

Join Illinois and Missouri lawyers and Judges for CLE and
a ball game at Busch Stadium on September 18!
Experience great CLE, hobnob with state and federal judges,
and sip cocktails with the Cardinals’ GM. Stick around for
the ball game (included with your registration) and enjoy a
spirited debate on the best BBQ in Missouri.

Here’s to a great year ahead!

John
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Illinois and Missouri
Comparative Law Fall Seminar

Thursday, September 18, 2014
Busch Stadium Conference Center

St. Louis, MO
Schedule:

12:30 p.m. ‐ 5:45 p.m. – CLE Courses
5:45 p.m. ‐ 6:45 p.m. – Reception
7:15 p.m. – St. Louis Cardinals vs. Milwaukee Brewers

The Young Lawyer’s
Committee

by Rachel A. Riso s Baird Lightner Millsap s
Springfield, MO

If you are 36 years of age or younger or have been
practicing law for less than five years, I would strongly
encourage you to become active in the Young Lawyer’s
Committee.  MODL provides many opportunities for
young and new lawyers to being networking and
building professional relationships that will assist you
throughout your career.  In addition to networking, you
can gain practical experience by attending MODL’s Trial
Academy or learning about timely issues at MODL’s
Judicial Luncheons.  And because all work and no play
makes us boring lawyers, be looking for upcoming
Happy Hours in your area sponsored by the Young
Lawyer’s Committee.

MODL and the Young Lawyer’s Committee provides
great opportunities whether you are just beginning your
career or are wanting to continue to advance your
career.  I look forward to meeting you and hearing ways
in which you think we can continue to encourage our
young lawyers to get involved.

To join the Young Lawyers’ Committee, or to suggest
future networking events, please e‐mail the committee
Chair:  Rachel A. Riso, rriso@blmlawyers.com or Vice
Chairs: Jason Scott, jscott@shb.com or Matt Noce,
mhn@heplerbroom.com.
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The MODL Twenty‐Ninth Annual Meeting was held June 5‐7,
2014, at Big Cedar Lodge in Ridgedale, Missouri. The Annual
Meeting set a record for attendance with 301 total registrants
– 51 more than the previous record! Additionally, the Annual
Meeting hosted eight speakers, ten judges and two
moderators. If you were not able to attend this year’s Annual
Meeting, please mark your calendar to join us for next year's
Annual Meeting June 4‐6, 2015, as we again anticipate
excellent CLE programs, the opportunity to interact with
private practice/trial attorneys, in‐house counsel and judges
from around the state, and wonderful activities for the entire
family.

As usual, the camaraderie, networking and CLE presentations
were excellent. The Annual Meeting started Thursday
evening with the President's Welcome Reception, a fun mixer
with plenty of drinks and amazing appetizers at Big Cedar
Lodge. The Reception was followed by the first MODL Texas
Hold’em Tournament, and time for all to enjoy dining and
catching up with friends well into the night.

On Friday morning, the kids enjoyed a fun fishing derby while
President Steven Coronado started the CLE portion of the

Annual Meeting with his opening remarks. Jack Bangert did
his usual masterful job, this time as moderator for the
"Preparing the Expert" panel. Next, a panel of five appellate
judges, including the Honorable Zel Fischer of the Missouri
Supreme Court, gave an insightful presentation. The day's CLE
activities concluded with nationally renowned law humorist
Sean Carter's presentation, "It's not the fruit, it's the root",
which was widely reported as the funniest and most
enjoyable ethics presentation most of our members had ever
attended. Unfortunately, Mother Nature seemed to have a
sense of humor too, and the annual golf tournament was
rained out. However, we soon forgot the weather and
enjoyed the evening's cocktail party and kids’ activities. The
highlight of the awards dinner was honoring Jerry Noce as
this year’s recipient of the Ben Ely Jr. Defense Lawyer Award.
After dinner, The Cat's Pajamas, an a capella group previously
voted "Best Group in Branson," provided entertainment.

Saturday's CLE presentations began with an expert Missouri
legislative report from MODL Executive Director Randy Scherr

Annual Meeting Wrap‐Up
by Brian Waller s Director of Government Relations s Shelter Insurance s Columbia, MO

h MODL President Steve Coronado opens the CLE portion of the 
Annual Meeting.

h Incoming MODL President John Farmer addresses the gathering.

“Annual Meeting Wrap‐Up” >p4
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Annual Meeting Wrap‐Up (from page 3)

and his associate Brian Bernskoetter. Professor Angela Drake
then talked about her important and rewarding work with
the Veterans Clinic at the University of Missouri School of
Law. Next, attorney James Cooney, III gave a fascinating
account of his successful defense of the Duke Lacrosse case,
one of the most highly publicized cases in recent years. The
CLE presentations concluded with a second judicial panel,
this one comprised of five respected trial judges. The
Honorable Peggy Stevens McGraw (retired) moderated both
judicial panels.

The Annual Meeting CLE seminars made available a total of
8.6 hours of CLE credit, including 2.2 hours of ethics.

Special thanks again to all of the wonderful Annual Meeting
sponsors, many of whom have sponsored the Annual
Meeting for many years and have become good friends in

addition to business partners. Thanks also to outgoing
president Steve Coronado, whose vision, passion and
dedication to the organization and this meeting in particular
helped secure the first rate CLE presentations, entertainment
and record attendance. Finally, thanks to MODL’s executive
director Randy Scherr and Brenda Roling, whose expertise
and caring attention consistently ensure a most impressive
and successful Annual Meeting

Be sure to save the date to attend next year's Annual
Meeting at the Hilton Branson Convention Center, June 4‐
6, 2015! If you have thoughts or ideas for CLE topics, or if
you've seen a speaker you would recommend for our next
Annual Meeting, please contact Brenda Roling at the MODL
office; 573‐636‐6100 or info@modllaw.com

h The “Cats Pajamas” topped off the Annual Meeting with some 
wonderful entertainment.

h Board Service Awards are presented to (left to right) Bob Buckley, 
Libby Weber and Steve Buckley by President Steve Coronado.

Board Service Awards
Stephen M. Buckley (2009‐2014)
Elizabeth H. Weber (2011‐2014)
Kenneth W. Bean (2009‐2014)
Michael D. Murphy (2008‐2014)
Robert J. Buckley (2008‐2014)

President’s Recognition Award
Kurt Hentz
Theresa Otto
Jennifer Baumann
Liz Raines
Tiffany Hogan

Service Awards
Doug Beck
Rob Adams
Tony Luetkemeyer
Jill Jackson
Michael Robertson
Bryan Nickell

MODL 2013‐2014 Award Winners
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The 2014 Ben Ely, Jr. Defense Lawyer Award was presented
to Gerard (“Jerry”) Noce at the MODL Annual Meeting. The
Ben Ely Award, established in 1995, is considered the highest
honor a defense attorney can receive in Missouri and is
presented to the MODL member who best exemplifies “the
high ethical, moral, competency and devotion Ben Ely
demonstrated during his life to the practice of law and to the
Missouri Organization of Defense Lawyers.”

Mr. Noce is currently an equity partner with the law firm of
HeplerBroom, LLC in St. Louis. He started his legal career at
the law firm of Evans & Dixon in St. Louis where he worked
under the tutelage of Bill Evans, Jr. and Gene Buckley, who
are both past Ben Ely Award recipients. Mr. Noce was then a
founding partner of the law firm of Noce & Buckley, now
known as Buckley & Buckley. Mr. Noce is a past MODL board
member and former MODL President, having been a MODL
member since the organization’s inception. He is also a
member of the American College of Trial Lawyers.

Over his prestigious law career, Mr. Noce has tried over 200
cases throughout the state of Missouri. During this time, Mr.
Noce has epitomized each of the traits for which this Award
is given earning him not only a reputation of a fierce
competitor in the courtroom, but also the respect of all of

his colleagues. This reputation led to him being elected by
his fellow attorneys to serve on the Twenty‐First Judicial
Circuit Judicial Commission, which selects the panels of
potential judges in St. Louis County.

The Board of Directors of MODL again congratulates Jerry
Noce as a deserving recipient of our highest honor.

MODL Awards Jerry Noce 
The Ben Ely, Jr. Defense Lawyer Award

by Kurt A. Hentz s HeplerBroom, LLC s St. Louis, MO

h Jerry Noce accepts the Ben Ely, Jr. Defense Lawyer Award from his son, 
Matt Noce. 

CCOMPANYOMPANY  S SPONSORSPONSORS

Platinum
s Midwest Litigation Services, Midwest 

Trial Services & Aequitas Alternative 
Dispute Resolution

s Semke Forensic

Gold
s Advanced Discovery LLC
s Briem Engineering
s Exponent
s Lexis Nexis
s Litigation Insights
s MDD Forensic Accountants
s Pohlman USA Court Reporting
s SEA Limited
s Thomson Reuters

Silver
s Biodynamic Research Corporation 

(BRC)
s ESI (Engineering Systems Inc.)
s Emerald Court Reporting
s Rimkus Consulting Group Inc.
s Stratus Legal
s The Bar Plan Mutual Insurance Co.

FFIRMIRM  S SPONSORSPONSORS

Gold
s Baty, Holm, Numrich & Otto PC
s Brown & James. P.C.
s HeplerBroom LLC

Silver
s Coronado Katz LLC
s Shelter Insurance Companies
s Thompson Coburn LLP

Bronze
s Deacy & Deacy LLP
s Morrow Willnauer Klosterman 

Church LLC
s Wuesting & James, L.C.

“Thank You” to Our Annual Meeting Sponsors
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Refresher on “Reduction Under § 537.060” – 
Sanders v. Ahmend Revisited

by Gary Willnauer • Morrow Willnauer Klosterman Church, L.L.C. • Kansas City, MO

~ 6 ~

Much has been written in previous articles relating to the
Sanders v. Ahmed decision and the constitutional issue of
statutory caps applied to non‐economic damages for
wrongful death claims, as opposed to cases involving
“common law” claims, such as medical malpractice.1 Lost in
those discussions, however, was the Sanders court discussion
relating to reductions of the liability of remaining defendants,
as allowed under § 537.060, by the amounts of settlements
reached with the other settling joint tort‐feasors. This article
will revisit Sanders on that issue and highlight other decisions
that affect the application of § 537.060 when defending
cases.

Mr. Sanders filed a wrongful death claim for the death of his
wife who passed away after she suffered brain damage
allegedly caused by a change in her medication. Sanders sued
multiple defendants, some who settled prior to trial, leaving
the remaining defendants, Dr. Ahmed and his employer, for
trial. After the circuit court denied Dr. Ahmed and his
employer, the non‐settling defendants, motion for reduction
of the verdict by the amounts of the settlements reached
with the settling defendants, an appeal was taken.

The principal issue on this topic in Sanders was who bears
the burden of proving that a settling party was jointly liable
for the same injury or wrongful death. The Court relied on
the Supreme Court decision Norman v. Wright2 for the
proposition that a reduction under § 537.060 is a satisfaction
of an amount owed which must be pleaded and proved as
an affirmative defense.3 In Norman, Jerry and Kimberly
Norman lost their son, Kenneth Norman, due to brain
damage during child birth. The Normans filed a wrongful
death action against Dr. Wright, another doctor, and a
hospital (Norman I).4 The parents settled their claims with
the other doctor and the hospital for $100,000, however, a
year later Dr. Wright’s case went to trial.5 The jury awarded
the Norman’s damages and Dr. Wright requested the circuit
court reduce the amount of the verdict by the amount

identified in the prior settlement, which was denied.  
Dr. Wright appealed and the case was ultimately transferred
to the Missouri Supreme Court (Norman II), ruling that Dr.
Wright must have pleaded and proven reduction under 
§ 537.060 as an affirmative defense and that since he had
waited until after the trial to move to reduce the verdict to
assert the defense, “[i]n the context of this case, that is too
late.”6

In order to reduce the amount owed for potential liability
where more than one defendant tort‐feasor is involved, steps
must be taken by the non‐settling party to ensure the
contribution of a prior settling party is accounted for
reduction of any verdict. First, as established by Norman II,
Missouri requires non‐settling defendants to plead and prove
prior settlements as an affirmative defense, generally, prior
to the start of trial. Second, a non‐settling tort‐feasor bears
the burden of proving it had joint liability with the settling
tort‐feasor.

Section 537.060 provides in part:

When an agreement by release, covenant not to
sue or not to enforce a judgment is given in good
faith to one of two or more persons liable in tort
for the same injury or wrongful death, such
agreement shall not discharge any of the other
tort‐feasors for the damage unless the terms of
the agreement so provide; however such
agreement shall reduce the claim by the
stipulated amount of the agreement, or in the
amount of consideration paid, whichever is
greater.

Once established, the verdict should be reduced by the
amount in the agreement, or in the amount of the
consideration paid, whichever is greater, to implement the
common law rule that a plaintiff is entitled to only one
satisfaction for the same wrong.8

1 Compare Sanders v. Ahmed, 364 S.W.3d 195 (Mo. banc. 2012) to Watts 
v. Lester E. Cox Medical Center, 376 S.W.3d 633 (Mo. banc. 2012).

2 153 S.W.3d 305 (Mo. banc. 2005) (Norman II).
3 Sanders, 364 S.W.3d at 211.
4 Norman v. Wright, 100 S.W.3d 783 (Mo. banc 2003) (Norman I).

5 Norman II, 153 S.W.3d  at 305.
6 Norman II, 153 S.W.3d  at 306.
7 MO. REV. STAT. § 537.060.
8 Sanders, 364 S.W.3d at 213.

“Sanders v. Ahmend” Revisited >p7
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Sanders v. Ahmend Revisited (from page 6)

The Details Matter: Is There A “Settlement”?
Sanders explicitly set forth the following specific elements of
the reduction affirmative defense that the defendant must
plead and prove: (1) “the existence of a settlement”; and 
(2) “the stipulated amount of the agreement or the amount
in fact paid.”9 Sanders followed Norman II that “the
defendant bears the burden of pleading and proving the
elements of the defense.”10 An answer and affirmative
defense that merely pleads entitlement to reduction, without
alleging ultimate facts as to the fact of settlement and
“stipulated amounts” of the agreements, or the amounts in
fact paid, could be considered “legal conclusions” and
therefore fail to adequately raise the alleged affirmative
defense as a matter of law.11

While it is clear that a defendant can claim a reduction in the
plaintiff’s claimed damages when an agreement to settle
with other tort‐feasors is entered into, to reduce the
plaintiff’s claim by a stipulated amount,12 Rule 55.08 requires
that “[i]n pleading to a preceding pleading, a party shall set
forth all applicable affirmative defenses and avoidances,
including but not limited to accord and satisfaction,
arbitration and award, assumption of risk, contributory
negligence....”13 The reduction therefore, under § 537.060 is
a satisfaction of an amount owed. Since Missouri is a fact‐
pleading state, pleadings in Missouri are required to contain
the material facts to a cause of action or defense. The
purpose of a pleading is to present allegations, claims,
defenses and denials, to define specific issues, and isolate
the issues so the trial court and all of the parties have notice
of those issues. The relief awarded in a judgment is limited
to what is sought by the pleadings. Failure to properly plead
the affirmative defense for reduction in the answer may lead
to its failure as a matter of law.14 Consequently, a settlement
with some, but not all, defendants should trigger all
remaining defendants to conduct discovery into the terms of
the settlement and to file a motion to amend the answer to
raise the affirmative defense of reduction under § 537.060.

Notably, payments to Plaintiff for worker’s compensation and
agreements to waive any subrogation lien amounts by the
employer can constitute “consideration” made under 
§ 537.060. In Williamson v. Cox,15 defendant Cox sought to

receive a credit of $29,500 because of settlements the
plaintiff entered into with one of the defendants, David Hill,
and his insurer, CNA Insurance Co. In addition to providing
liability coverage to Mr. Hill, CNA also provided workers
compensation coverage for Mr. Hill’s employer. CNA made
payments of approximately $56,000 in the plaintiff’s workers
compensation claim and the parties entered into a
settlement agreement which allowed for structured release
of its lien.

According to the terms of the settlement, the plaintiff and
Hill agreed that Hill’s motion for summary judgment would
be sustained in return for CNA waiving a portion of its
subrogation claim. No money exchanged hands as part of the
agreement. As inducement to the transaction, CNA agreed
that in the event of settlement or judgment against the
remaining defendant, it would waive its subrogation rights if
the plaintiff received between $0 and $25,000, but if the
plaintiff received between $25,000 and $65,000, the parties
agreed that CNA would receive a discounted recovery.
Thereafter, a jury determined that the plaintiff’s damages
were $55,000. The amount of subrogation waived was not
clear, but the parties stipulated that $29,500 was the amount
by which the plaintiff “benefited” from the agreement. In
holding that defendant Cox was entitled to have the
judgment credited in the amount of $29,500, the Court
focused on the fact the waiver by CNA was a monetary
benefit to the plaintiff. The Court relied on the language in §
537.060, which states that “an agreement by release,
covenant not to sue or not enforce judgment … shall reduce
the claim by the stipulated amount of the agreement, or in
the amount of consideration paid, whichever is greater.” The
Court stated, “Plaintiff settled with Hill and received the
benefit of $29,500. Under the contents of the letter Hill was
released, and as a part of that agreement, plaintiff received
a monetary benefit. The trial court should have credited
defendant with this amount.”16

Are The Parties “Joint Tort‐feasors”?
“A non‐settling tort‐feasor who claims a settlement affords a
right to reduction under § 537.060 bears the burden of
proving it had joint liability with the settling tort‐feasor, a

9 Id. at 211‐212.  
10 Id. at 211.
11 See Int’l Div., Inc. v. Dewitt and Assoc., Inc., 425 S.W.3d 225 (Mo. Ct. 

App. 2014).
12 CADCO, Inc. v. Fleetwood Enters., 220 S.W.3d 426 (Mo. Ct. App. 2007).

13 MO. R. 55.08.
14 Int’l Div. Inc., 425 S.W.3d at 228.
15 844 S.W.2d 95, 98 (Mo. Ct. App. 1992).
16 Id. at 99.

“Sanders v. Ahmend” Revisited >p8
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burden which is not met by the fact a plaintiff has merely
claimed joint liability.”17 The statute to reduce the claim by
the stipulated amount of a settlement is established when
an injury is caused by joint tort‐feasors, referring to
defendants whose alleged tortious conduct causes injury to
the plaintiff in the same transaction of facts.18 Furthermore,
“the predicate for application of § 537.060 is also established
in the rare case where technically ‘independent’ torts occur
under circumstances making it impossible to differentiate
which injuries were caused by which defendant, rendering
the tort‐feasors joint and the injuries ‘indivisible.’”19 For
example, in Barlow v. Thornhill, plaintiff filed one action
against two defendants when he was involved in two rear
end collisions that occurred at the same location within ten
to fifteen minutes of each other.20 Plaintiff’s physician
testified that the injuries were not specifically attributable to
either collision and that both accidents caused Plaintiff’s
injuries.21 Therefore, joint liability was found. 

Reductions sought under § 537.060 may be denied if the
Plaintiffs’ allegations are based on a mixture of tort and other
non‐tort claims.  For instance, in Ozark Airlines, Inc. v. Valley
Oil Co., LLC22 the trial court’s denial of the defendant
companies’ motion to reduce the verdict pursuant to §
537.060 based on the plaintiff Airlines’ settlement with other
defendants was upheld since § 537.060 deals exclusively with
tort claims and is not applicable to the mixture of tort and
contract claims. The Ozark Airlines sued a number of
defendants seeking recovery for a mixture of different
theories, settling with all but Valley Oil.  The jury found in
favor of Ozark on three counts: breach of contract;
negligence; and product defect. The court held § 537.060 is
only applicable as between “tort‐feasors” and does not
address liability under contract only and therefore denied the
requested reduction.23 The court further cautioned that a
wrongdoer is not entitled to have damages for which he is
liable reduced by proving that the plaintiff has received or
will receive compensation or indemnity for the loss from a
collateral source.  Strictly applying § 537.060, the court noted
that the jury awarded one general damage award for all of
the three claims submitted against Valley Oil, which
prevented Valley Oil to credit that part of the judgment

representing damages for breach of contract. Importantly,
the court was critical that Valley Oil did not request
clarification of the verdict for purposes of applying its
affirmative defense before the trial court received the verdict
and the jury was discharged, thereby finding Valley Oil’s
failure to take any action to determine the basis of its liability
under the general verdict resulted in abandonment of its
affirmative defense.24

A defendant may also be prevented from seeking a reduction
under § 537.060 for a settlement reached for medical
malpractice arising out of the negligent treatment for injuries
sustained in an automobile accident with the non‐settling
defendant. In Gibson v. City of St. Louis,25 the plaintiff was
injured in a single vehicle accident after her vehicle slid on
ice that had formed on the roadway due to a broken water
main owned by the City of St. Louis. She received multiple
injuries as a result of the accident, including a comminuted
fracture to her right femur which required surgical repair. The
plaintiff filed a lawsuit against the City and its various
departments for the automobile accident, but also filed a
separate lawsuit against the hospital to recover damages
arising out of the negligent rotation of her right femur during
her treatment. The defendants in the medical malpractice
case settled, and after a verdict in the case against the City,
the City requested a reduction for the amount of the
settlement reached in the other case. The court held 
§ 537.060 requires that “two or more persons [be] liable in
tort for the same injury” before any reduction can be
applied.26 While recognizing that two independent torts may
result in the same injury making it impossible to differentiate
which injuries were caused by which defendant and
sympathetic that subsequent aggravation of an injury may
create proof problems in differentiating between the severity
of the injuries attributable to each accident, the court
stressed difficulty of proof does not create joint liability for
independent and unrelated torts.27 The court found that the
injuries were not “the same injury” as that term is used in 
§ 537.060, and therefore the City was not entitled to have
the judgment against it reduced by the amounts of the
settlement with the medical malpractice defendants.

17 Stevenson v. Aquila Foreign Qualifications Corp., 326 S.W.3d 920, 928 
(Mo. Ct. App. 2010).

18 Id.
19 Stevenson, 326 S.W.3d 920 at 928.  
20 537 S.W.2d 412, 414–15 (Mo. banc 1976).  
21 Id. at 415.
22 239 S.W.3d 140 (Mo. Ct. App. 2007).

23 Id. at 145.
24 Id. at 145.
25 349 S.W.3d 460 (Mo. Ct. App. 2011).
26 Gibson, 349 S.W.3d at 466.
27 Gibson, 349 S.W.3d at 467 (citing ex. rel. Retherford v. Corcoran, 643 

S.W.2d 844, 846 (Mo. Ct. App. 1982)).

Sanders v. Ahmend Revisited (from page 7)
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Payment under uninsured motorist coverage is also not the
subject of reduction allowed under § 537.060. In Peltzman v.
Beachner,28 the plaintiff was injured in a motor vehicle
collision with the defendant and sued for recovery for
personal injuries and damages. The plaintiff also joined the
uninsured motorist carrier as a co‐defendant in the suit and
ultimately entered into a settlement agreement with the
insurance company compromising its claim. Faced with the
issue of reduction claimed as a result of the settlement, the
court noted that § 537.060 was inapplicable because the “co‐
defendants were not joint tort‐feasors.” Specifically, the court
found that “Farmers [Insurance Company] played no part in
the collision which caused the injuries and damages to
Peltzman, therefore Farmers payments to Peltzman were
separate and distinct from obligations owed by the uninsured
defendant (Beachner). . . [537.060] has nothing to do with
the effect of the release on Beachner, since Farmers and
Beachner are not joint tort‐feasors.”29

Procedure
The legislative intent of § 537.060 is to “encourage
settlements between tort‐feasors and injured claimants ‐ ‐
with the incentive being a settling tort‐feasor can put the
incident to rest and will not be subject to a later action for
contribution.”30 It is incumbent on defense counsel to ensure
proper procedure is followed to establish reduction available
under § 537.060. If the fact and amount of the settlement is
undisputed, “[h]andling of any payment to be credited
against [P]laintiff’s claim is a matter of procedure” to be
handled as a “court function,” not a jury function. MAI 1.06
(6th ed), Committee Comment (1983) at 11. The Committee
Comment further reads:

Under the new procedure, the parties should make
a record out of the hearing of the jury regarding
undisputed prior settlement payments made either
as an advancement by the defendant or as a partial
settlement payment by a joint tort‐feasor.  The trial
judge, as a matter of law, then will take any prior
payments into consideration and will credit them
on the damages assessed by the jury’s verdict as
required by law.31

However, if there is a disputed issue about whether there
was a settlement payment, about whether a certain payment
was attributable to a settlement, or about the amount of a
settlement payment, this issue is most likely to be submitted
to the jury by modifying the damage instruction.

“If there is a disputed issue as to whether there was a
settlement payment, as to whether a certain payment was

attributable to a settlement or as to the amount of a
settlement payment, this issue is submitted to the jury by
modifying the damage instruction as required by MAI 7.02
and using Form of Verdict MAI 36.19. If evidence of the fact
or amount of a settlement is admitted for any other purpose,
modify the damage instruction to include the Withdrawal
Instruction in MAI 34.05.”32

However, one court has suggested it may be necessary to
bifurcate disputed issues of the amount of prior settlement
from the rest of the trial to avoid jury confusion. “MAI 1.06
Committee Comment (1983 New) sets forth the procedure
for dealing with undisputed or disputed prior settlement
payments. When the amount of the prior settlement is
disputed raising factual issues for the fact finder, it may be
necessary to bifurcate the issue from the rest of the trial to
avoid confusing the jury. That decision would be left to the
sound discretion of the trial court.”33

As can be seen, ensuring the affirmative defense asserting
the right of reduction under § 537.060 must be timely raised
once settlements are made known. Discovery as to the facts
and terms of the settlement must be undertaken, and the
actual language of the affirmative defense must sufficiently
describe the fact and terms of the settlement, in order to
effectuate reduction under § 537.060.

e e e

28 900 S.W.2d 677 (Mo. Ct. App. 1995).
29 Peltzman, 900 S.W.2d 677 at 679.
30 State ex. rel. Curators of the Univ. of Mo. v. Moorhouse, 181 S.W.3d 

621, 624 (Mo. Ct. App. 2006).
31 Hoover v. Brundage‐Bone Concrete Pumping, Inc., 193 S.W.3d 867, 

870 (Mo. Ct. App. 2006).
32 MAI 1.06 (6th ed.) comm. cmt. (1983) at 11.
33 Walihan v. St. Louis‐Clayton Orthopedic Grp., Inc., 849 S.W.2d 177, 

182 (Mo. Ct. App. 1993).
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In Daimler AG v. Bauman decided in early 2014, the United
States Supreme Court limited the reach of general personal
jurisdiction over corporate defendants and explained the
distinctions between specific and general personal
jurisdiction. Holding that a corporate defendant could usually
be subject to general, all‐purpose jurisdiction only in its place
of incorporation or principal place of business, the Court
explained the constitutional due process limitations on
imposing general personal jurisdiction over corporations
based on out‐of‐state tortious conduct.

Before this opinion, plaintiffs have often sued non‐Missouri
corporations in Missouri for tortious activities that occurred
outside Missouri and that caused injury outside Missouri, and
Missouri courts have typically allowed such suits to proceed
so long as the non‐Missouri corporation was conducting
some amount of business in Missouri.1 Accordingly, in light
of Daimler, Missouri courts must re‐evaluate whether, and
when, they should dismiss cases against non‐Missouri
corporations involving tortious conduct outside of Missouri
based on lack of personal jurisdiction.

I. The Supreme Court Provides Renewed 
Guidance on General Jurisdiction: Daimler 
AG v. Bauman

In Daimler AG v. Bauman, 134, S. Ct. 746 (2014), the U.S.
Supreme Court clarified and in many ways re‐defined the
boundaries of general personal jurisdiction. In Daimler,

twenty‐two Argentinians filed suit in California federal court
naming as the defendant Daimler Chrysler Aktiengesellschaft
(“Daimler”), a German company.2 The plaintiffs alleged that
Daimler’s Argentinian subsidiary, Mercedes‐Benz Argentina
(“MB Argentina”), collaborated with state security forces
during Argentina’s “Dirty War” to kidnap, detain, torture, and
kill certain MB Argentina workers, including the plaintiffs or
their close relatives.3 Though Daimler does not have a US
presence, the plaintiffs asserted that the California court
could assert personal jurisdiction over Daimler based on the
California contacts of yet another Daimler subsidiary,
Mercedes‐Benz USA, LLC (“MBUSA”).4

Although MBUSA is a Delaware corporation that maintains
its principal place of business in New Jersey, MBUSA
purchases Mercedes–Benz automobiles from Daimler in
Germany, imports those vehicles and ultimately distributes
them to independent dealerships located throughout the
United States, including of course California.5

Daimler argued that it had no contacts with California.
Daimler conceded that its subsidiary MBUSA was the largest
supplier of luxury vehicles to the California market. MBUSA’s
California sales accounted for 2.4% of Daimler’s total
worldwide sales.6 MBUSA kept a regional office in Costa
Mesa, California, a Vehicle Preparation Center in Carson,
California, and a Classic Center in Irving, California.7

Notwithstanding these California contacts of its subsidiary,
Daimler argued that those activities could not be attributed
to it for general jurisdictional purposes and moved to dismiss
the action for lack of personal jurisdiction. The district court 

1 See, e.g., Wineteer v. Vietnam Helicopter Pilots Ass’n, 121 S.W.3d 277, 
282 (Mo. Ct. App. 2003) (“General jurisdiction exists when a “foreign 
corporation is present and conducting substantial business in 
Missouri.”).

2 134 S. Ct. at 751.

3 Id.
4 Id. at 752.
5 Id.
6 Id.
7 Id.
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granted the motion.8 The Ninth Circuit reversed, holding that
MBUSA was Daimler’s “agent” for jurisdictional purposes and
“considerations of ‘reasonableness’ did not bar the exercise
of jurisdiction.”9 The Ninth Circuit held that, based on
MBUSA’s contacts with California, Daimler too should
generally be answerable to suit in California.10 The United
States Supreme Court reversed the Ninth Circuit and held
that Daimler could not be sued in California for claims
“having nothing to do with anything that occurred or had its
principal impact in California.”11 “Exercises of personal
jurisdiction so exorbitant . . . are barred by due process
constraints.”12

Writing for the majority, Justice Ginsberg first addressed the
plaintiffs’ attempt to invoke an agency theory to attribute
MBUSA’s California contacts to Daimler.13 The Court noted
that the Ninth Circuit's characterization of MBUSA’s services
to Daimler as “important” was misplaced and acknowledged
the potential effect of such a characterization in the modern
corporate landscape: “ Formulated this way, the inquiry into
importance stacks the deck, for it will always yield a pro‐
jurisdiction answer . . . The Ninth Circuit's agency theory thus
appears to subject foreign corporations to general
jurisdiction whenever they have an in‐state subsidiary or
affiliate, an outcome that would sweep beyond even the
‘sprawling view of general jurisdiction’ we rejected in
Goodyear.”14

The Court next analyzed whether subjecting Daimler to
general jurisdiction in California would comport with due
process, even if the Court assumed that MBUSA’s contacts
could be imputed to Daimler.15 On this point, the Court re‐
emphasized its prior instructions that “only a limited set of
affiliations with a forum will render a defendant amenable to
all‐purpose jurisdiction there.”16 A corporation’s principal
place of business and place of incorporation are “paradigm
bases for general jurisdiction” because those locations “have
the virtue of being unique,” are “easily ascertainable,” and

“afford plaintiffs recourse to at least one clear and certain
forum in which a corporate defendant may be sued on any
and all claims.”17 Though the Court was careful to point out
that a corporation’s principal place of business and place of
incorporation are not necessarily the only fora in which a
corporate defendant can be subject to general jurisdiction,
the Court did not further explain what type or extent of
relationship with a particular forum will render a defendant
subject to general jurisdiction there.18 However, the Court
did clarify that, contrary to the plaintiffs assertions, engaging
in a “substantial, continuous, and systematic course of
business” is not the standard for all‐purpose jurisdiction:

The words “continuous and systematic” were used
in International Shoe to describe situations in
which the exercise of specific jurisdiction would be
appropriate.  Turning to all‐purpose jurisdiction, in
contrast, International Shoe speaks of “instances in
which the continuous corporate operations within
a state [are] so substantial and of such a nature as
to justify suit ... on causes of action arising from
dealings entirely distinct from those activities.”
Accordingly, the [general jurisdiction] inquiry . . . is
not whether a foreign corporation's in‐forum
contacts can be said to be in some sense
“continuous and systematic,” it is whether that
corporation's “affiliations with the State are so
‘continuous and systematic’ as to render it
essentially at home in the forum State.”19

Accordingly, the Court reiterated that an inquiry of general
jurisdiction “does not focus solely on the magnitude of the
defendant’s in‐state contacts.”20 Rather, a question over
general jurisdiction is much broader and “calls for an
appraisal of a corporation’s activities in their entirety,
nationwide and worldwide.”21 “A corporation that operates
in many places can scarcely be deemed at home in all of
them.”22

8 Id.
9 Id. at 753.
10 Id.; see also Bauman v. DaimlerChrysler Corp., 644 F.3d 909 (9th Cir. 

2011) rev'd sub nom. Daimler AG v. Bauman, 134 S. Ct. 746 (2014).
11 134 S. Ct. at 754.
12 Id. at 751.
13 Id. at 758‐60.
14 Id. at 759‐60.
15 Id. at 760.
16 Id. (citing Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 

2846, 2854 (2011)).
17 Id. at 761 (citing Hertz Corp. v. Friend, 130 S.Ct. 1181 (2010)).  
18 Id.
19 Id. at 761 (internal citations omitted); see also Twitchell, Why We Keep 

Doing Business With Doing–Business Jurisdiction, 2001 U. CHI. LEGAL 
FORUM 171, 184 (noting that International Shoe “is clearly not saying 
that dispute‐blind jurisdiction exists whenever ‘continuous and 
systematic’ contacts are found.”).

20 Daimler, 134 S. Ct. at 762 n.20.  
21 Id.
22 Id. (emphasis added).

Daimler (from page 10)
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Employing this renewed guidance, the Court observed that
neither Daimler nor MBUSA is incorporated in California or
maintains its principal place of business there, and the Court
characterized the remainder of Daimler and MBUSA’s
contacts with California as “slim.”23 Therefore, even if the
Court attributed MBUSA’s California contacts to Daimler,
there was no basis to subject Daimler to general personal
jurisdiction in California “on claims by foreign plaintiffs having
nothing to do with anything that occurred or had its principal
impact in California.”24 The implications of an alternative
holding were not lost on the Court: 

If Daimler's California activities sufficed to allow
adjudication of this Argentina‐rooted case in
California, the same global reach would
presumably be available in every other State in
which MBUSA’s sales are sizable. Such exorbitant
exercises of all‐purpose jurisdiction would scarcely
permit out‐of‐state defendants “to structure their
primary conduct with some minimum assurance as
to where that conduct will and will not render
them liable to suit.”25

The renewed guidance set out Daimler is a definitive
departure from prior Missouri court holdings that general
jurisdiction is satisfied so long as the non‐Missouri
corporation is conducting “substantial business” within

Missouri.26 In light of Daimler, non‐Missouri corporate
defendants will now be able to confidently contest general
personal jurisdiction in states other than the corporation’s
state of incorporation or principal place of business.

However, Daimler leaves open the question of where, in
addition to those two locations, a corporate entity may be
subject to general personal jurisdiction.27 As of the writing
of this article, no Missouri court has materially interpreted
Daimler,28 so there is currently little guidance for non‐
Missouri corporate defendants on this open question.

II. Will Missouri’s Corporate Registered Agent 
Statute Allow Plaintiffs to Side‐Step
Daimler’s Teachings?

Perhaps the most likely avenue for out‐of‐state plaintiffs to
try to avoid Daimler’s significance is to assert that the
appointment of an agent for service of process, as required
by section 351.582, R.S.Mo., acts as consent to general
personal jurisdiction. Corporate registration statutes will not
be unfamiliar to most major corporations operating in the
United States:

Corporate registration and appointment statutes
first appeared in the mid‐nineteenth century in
response to the common law understanding that a

23 Id. at 761‐62.
24 Id. at 762.
25 Id. at 761‐62 (quoting Burger King Corp. v. Rudzewicz, 105 S. Ct. 2174, 

2182 (1985)).
26 See, e.g., Fulton v. The Bunker Extreme, Inc., 343 S.W.3d 9, 13 (Mo. 

App. S.D. 2011) (holding that to establish general personal jurisdiction 
over a foreign corporation, plaintiffs must establish that the foreign 
corporation “was doing substantial business within this state.”); 
Wineteer v. Vietnam Helicopter Pilots Ass’n, 121 S.W.3d 277, 282 (Mo. 
App. W.D. 2003) (“General jurisdiction exists when a “foreign 
corporation is present and conducting substantial business in 
Missouri.”) 

27 See id. at 761 (noting that while principal place of business and state 
of incorporation are “paradigm” bases of general jurisdiction, they are 
not necessarily the exclusive bases).

28 A few federal courts sitting in Missouri have cited Daimler in ruling on 
personal jurisdiction issues, but those cases have not analyzed 
principles of general jurisdiction as set out by Daimler. See Aly v. 
Hanzada for Imp. & Exp. Co., 12‐CV‐6069‐SJ‐DGK, 2014 WL 2829513 

(W.D. Mo. June 23, 2014) (finding that specific jurisdiction existed over 
the defendant, and accordingly declining to address whether general 
jurisdiction principles applied); Jennings v. Bonus Bldg. Care, Inc., 4:13‐
CV‐663‐W‐DGK, 2014 WL 1806776 (W.D. Mo. May 7, 2014) (deciding 
personal jurisdiction in the context of a RICO action, which has a 
specific statute authorizing personal jurisdiction on out‐of‐state 
defendants); Am. Recreation Products, LLC v. Tennier Indus., Inc., 
4:13CV421 CDP, 2014 WL 1315182 (E.D. Mo. Mar. 31, 2014) (holding 
that a corporation, for which it was undisputed had never advertised 
or sold products in Missouri and was not licensed to do business in 
Missouri, was not subject to personal jurisdiction).  In addition, in a 
June 25, 2014 Order, the Circuit Court of Jackson County applied 
Daimler’s holding that “a corporation is not subject to general 
jurisdiction merely because it engages in substantial, continuous and 
systematic business in the forum state.” Commerce Bank v. The Bank 
of New York Mellon, No. 1316‐CV‐28444, 2014 WL 3690660 (Jun. 25, 
2014). Granting the defendant’s Motion to Dismiss, the court found 
that the defendant was not “at home” in Missouri because the 
plaintiffs had failed to establish that the defendant had “done anything 
beyond merely carrying on minimal business activities in Missouri.”  Id.

Daimler (from page 11)
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corporation had no existence outside its state of
incorporation. This early common law view
extended to prevent corporations from being
amenable to suit in the courts of another state. To
alleviate the injustice from a corporation's
avoidance of its obligations where they arose,
states began to require, as a statutory condition for
the corporation to do business in the state, that the
corporation register with state authorities and
appoint an agent to accept service of process in
cases related to its forum activities.29

Despite the fact that these statues initially developed as a
method to subject corporations to personal jurisdiction for
litigation only related to the corporation’s activities within

the forum (i.e. specific, not general, jurisdiction), a number
of lower courts in other jurisdictions have held that
designation of a registered agent constitutes consent to
general jurisdiction and will allow suit against a non‐resident
corporate defendant based on entirely out‐of‐state
conduct.31 At the same time, many other courts have held
that general personal jurisdiction does not attach based on
a consent theory merely by appointing a registered agent for
acceptance of service.31

Missouri has so far declined to decide whether service on a
registered agent, without more, is sufficient to confer general
jurisdiction.32 However, the K‐Mart Court recognized that
even the U.S. Supreme Court justices appeared to be split as
to the issue:

29 Charles W. “Rocky” Rhodes, Nineteenth Century Personal Jurisdiction 
Doctrine in a Twenty‐First Century World, 64 FLA. L. REV. 387, 436 
(2012) (internal citations omitted).

30 See, e.g., Ocepek v. Corporate Transp., Inc., 950 F.2d 556, 557‐58 (8th 
Cir. 1991) (holding that designation of an agent for service of process 
under the federal Motor Carrier Act acted as consent to general 
personal jurisdiction and noting “courts have regularly upheld personal 
jurisdiction when service is made upon an agent designated pursuant 
to this statute or its predecessor”); Knowlton v. Allied Van Lines, Inc., 
900 F.2d 1196, 1200 (8th Cir. 1990) (“We conclude that appointment 
of an agent for service of process under [Minnesota’s corporate 
registration statute] gives consent to the jurisdiction of Minnesota 
courts for any cause of action, whether or not arising out of activities 
within the state.”); Hicks v. Am. Heritage Life Ins. Co., 332 F. Supp. 2d 
1193, 1198 (W.D. Ark. 2004) (“Defendant's designation of an agent, 
therefore, confers general personal jurisdiction in Arkansas.”); Allied 
Carriers Exch., Inc. v. Alliance Shippers, Inc., No. CV 98‐WM‐2744, 1999 
WL 35363796 (D. Colo. Sept. 22, 1999) (“The appointment of a 
registered agent in Colorado does not necessarily subject a foreign 
corporation to general jurisdiction.”); Sternberg v. O'Neil, 550 A.2d 
1105, 1116 (Del. 1988) (“We find that when GenCorp qualified as a 
foreign corporation . . . and appointed a registered agent for the service 
of process, pursuant to [Delaware statute], GenCorp consented to the 
exercise of general jurisdiction by the Courts of Delaware”); Read v. 
Sonat Offshore Drilling, Inc., 515 So. 2d 1229, 1230‐31 (Miss. 1987) (if 
a foreign corporation is qualified to do business in the State of 
Mississippi . . . its agent for process may be served, and the courts have 
personal jurisdiction of that corporation. Actually doing business in the 
State of Mississippi has nothing to do with personal jurisdiction such 
as is involved in this case.); Sharkey v. Wash. Nat'l Ins. Co., 373 N.W.2d 
421, 425‐26 (S.D. 1985) (“A corporation may be sued on a transitory 
cause of action in any jurisdiction in which it may be served with 
process, and that the residence of the plaintiff and the place at which 
the cause of action arose are immaterial to the question of 
jurisdiction.”); Augsbury Corp. v. Petrokey Corp., 470 N.Y.S.2d 787, 789 
(N.Y. App. 1983) (“We reject defendant Petrokey's argument that due 
process has been violated by the finding of personal jurisdiction solely 
on the basis of its registration to do business. The privilege of doing 

business in New York is accompanied by an automatic basis for 
personal jurisdiction.”).

31 See, e.g., Consol. Dev. Co. v. Sherritt, Inc., 216 F.3d 1286, 1293 (11th 
Cir. 2000) (“The casual presence of a corporate agent in the forum is 
not enough to subject the corporation to suit where the cause of 
action is unrelated to the agent's activities.”); Wenche Siemer v. Learjet 
Acquisition Corp., 966 F.2d 179, 181–84 (5th Cir. 1992) (“Not only does 
the mere act of registering an agent not create Learjet's general 
business presence in Texas, it also does not act as consent to be hauled 
into Texas courts on any dispute with any party anywhere concerning 
any matter. . . . [T]he appointment of an agent for process has not been 
a waiver of its right to due process protection.); Sandstrom v. 
ChemLawn Corp., 904 F.2d 83, 89 n.6 (1st Cir. 1990) (noting that the 
appointment of an agent under Maine’s registration statute was not a 
consent to jurisdiction); Pearrow v. Nat’l Life & Accident Ins. Co., 703 
F.2d 1067, 1069 (8th Cir. 1983) (interpreting Arkansas registration 
statute to cover only causes of action arising out of in‐state business); 
Smith v. Lloyd’s of London, 568 F.2d 1115, 1118 & n.7 (5th Cir. 1978) 
(interpreting the Georgia registration statute as requiring more than 
the mere presence of an appointed agent for all‐purpose personal 
jurisdiction and further noting that whether a broader interpretation 
would be constitutional is “highly questionable”); Washington Equip. 
Mfg. Co. v. Concrete Placing Co., 931 P.2d 170, 172‐73 (Wash. 1997) 
(“A certificate of authority to do business and appointment of a 
registered agent do not then confer general jurisdiction over a foreign 
corporation.”); In re Mid‐Atl. Toyota Antitrust Litig., 525 F. Supp. 1265, 
1278 (D. Md. 1981) (holding that registration statutes, such as West 
Virginia’s, “necessarily incorporates the Due Process ‘minimum 
contacts’ requirement”) aff’d sub nom. Pennsylvania v. Mid‐Atl. Toyota 
Distribs., Inc., 704 F.2d 125 (4th Cir. 1983); Freeman v. Dist. Court, 1 
P.3d 963, 968 (Nev. 2000) (holding “the appointment of an agent to 
receive service of legal process pursuant to [the Nevada registration 
statute] does not in itself subject a non‐resident insurance company 
to the personal jurisdiction of Nevada Courts”).

32 Kmart v. Hollinger, 986 S.W.2d 165, 169‐70 (Mo. 1999) (avoiding the 
issue because the corporate defendant conceded that it had sufficient 
contacts to satisfy a due process analysis).

Daimler (from page 12)
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This question is similar to that in Burnham v. Superior
Court, 495 U.S. 604, 631 (1990), in which the United
States Supreme Court, unanimous in result but divided
as to rationale, upheld jurisdiction as to a nonresident
individual served with process while visiting in the
forum state. To summarize simply, four justices took a
"traditional" view that presence is sufficient without
further due process fairness inquiry, four justices
applied due process principles to uphold jurisdiction,
and one justice found merit in both positions.33

Indeed, prior to Daimler, the U.S. Supreme Court provided
less than explicit instruction on whether designation of a
registered agent can confer general, all‐purpose jurisdiction.
For example, in Perkins v. Benguet Mining Co., 342 U.S. 437
(1952), the Court held that “[t]he corporate activities of a
foreign corporation which, under state statute, make it
necessary for it to secure a license and to designate a
statutory agent upon whom process may be served provide
a helpful, but not a conclusive, test.”34 Notwithstanding these
conflicting lower court holdings, non‐Missouri corporate
defendants faced with litigation in Missouri based on non‐
Missouri activity should note that the lower court decisions
are primarily limited to interpretations of the specific state
registration statutes at issue, and, as such, may have little
precedential value when it comes to the effect of Missouri's
statute. As a result, the larger questions facing Missouri
courts will be whether Daimler provides renewed guidance
that alters the analysis and whether the text of Missouri’s
corporate registration statute itself speaks to the issue.

Missouri Revised Statute section 351.572.1 provides that “a
foreign corporation may not transact business in this state
until it obtains a certificate of authority from the secretary
of state.” Further, section 351.586 requires foreign
corporations authorized to conduct business in Missouri to
maintain a registered office and a registered agent, and
section 351.594.1 provides that the registered agent “is the
corporation's agent for service of process, notice, or demand
required or permitted by law to be served on the foreign
corporation.” Simply put, before transacting business in the
state of Missouri, a non‐Missouri corporation is required to

obtain a certificate of authority, which requires, among other
things, that the corporation consent to service of process for
legal actions. As discussed above, no Missouri court has
decided whether this consent to service operates as consent
to personal jurisdiction on matters arising only from the in‐
state business, or whether it constitutes consent to personal
jurisdiction related to all matters regardless of the connection
to the Missouri business.

However, an analysis of other portions of chapter 351
support a holding that obtaining a certificate of authority and
maintaining a registered agent constitutes consent to
jurisdiction only for litigation related to the in‐state business.
For example, section 351.572, the statute that requires
foreign corporations to obtain a Certificate of Authority
before transacting business within the state, further
provides:

2. The following activities, among others, do not
constitute transacting business within the meaning
of subsection 1 of this section: . . . (8) Transacting
business in interstate commerce.35

In other words, the Missouri Legislature has explicitly
provided that “transacting business in interstate commerce”
does not fall within the confines of Missouri’s corporate
registration statutes. This explicit definition of “transaction
of business” demonstrates a legislative intent to limit the
reach of chapter 351 and the instances in which a foreign
corporation must designate a registered agent. In other
words, “transacting business in interstate commerce” would
not otherwise subject a foreign corporation to the
requirements in chapter 351 (obtaining a certificate of
authority and designating a registered agent), and, under
Daimler, would not itself be sufficient to confer general
personal jurisdiction for actions unrelated to Missouri.  It
follows, then that a foreign corporation that has consented
to service and specific jurisdiction under sections 351.586
and 351.594 for actions related to the corporations Missouri
business cannot be said to have consented to jurisdiction to
all other unrelated actions merely because it also transacts
unrelated business in interstate commerce.

33 Id. at 168 n.4.
34 Id. at 445 (emphasis added). See also Rhodes at 440 (noting “the 

Supreme Court has not issued a holding on the jurisdictional effect of 
the appointment of an agent under a corporate registration statute 

since International Shoe,” which “has left lower federal and state 
courts without definitive guidance.”).

35 Section 351.572.2.
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Following this logic, section 351.594.1 also demonstrates that
the consent to service is limited to that required or permitted
by law, not general consent for all matters: “The Registered
Agent of a foreign corporation authorized to transact
business in this state is the corporation’s agent for service of
process, notice or demand required or permitted by law to
be served on the foreign corporation.”36 Because “transaction
of business in interstate commerce” is not included within
the purposes for which a registered agent must be appointed
in order to transact business in this state, the registered agent
does not have authority to accept service on a matter, and
the state of Missouri does not have authority to exercise
jurisdiction, as to a cause of action involving the transaction
of business in interstate commerce.

This analysis is in light with Daimler’s teachings, and lower
courts should require a higher level of activity within a forum
state before deeming a corporate defendant “at home” and
subjecting it to general, all‐purpose jurisdiction. The Daimler
Court’s outright rejection of the Ninth Circuit’s attempt to
“subject foreign corporations to general jurisdiction
whenever they have an in‐state subsidiary or affiliate” should

invalidate pre‐Daimler holdings that designation of a
registered agent is sufficient to confer jurisdiction on any suit
unconnected to the in‐state business. As Justice Ginsberg
aptly explained: “Plaintiffs would have us . . . approve the
exercise of general jurisdiction in every State in which a
corporation ‘engages in a substantial, continuous, and
systematic course of business.’ That formulation, we hold, is
unacceptably grasping.”37 Similarly, to approve the exercise
of general jurisdiction in every state in which a corporation
does business (and thus is required to designate a registered
agent pursuant to state statute) would be “unacceptably
grasping.”

~ 15 ~
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36 The RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 44 shares the 
view that a state can exercise jurisdiction based upon appointment of 
a registered agent only for those matters for which the agent or official 
has the authority to accept service:A state has power to exercise 
judicial jurisdiction over a foreign corporation which as authorized an 
agent or a public official to accept service of process brought against 
a corporation in the state as to all causes of action to which the 
authority of the agent or official to accept service extends.

37 Daimler, 134 S. Ct. at 760‐61 (emphasis added).

The MODL Judicial Lunches held in St. Louis and Kansas City
in April received record high rating on the evaluation forms.  

St. Louis County Judge Barbara Wallace, speaking on
“Evidence: A View From the Bench” received a 4.98 out of a
perfect 5.0 for Quality, Effectiveness and Usefulness. Twenty‐
seven evaluations were turned in. Comments submitted:

Wow! I was embarrassed by the gap in my knowledge.
Superb presentation/Style.
This is what CLE should be!
Excellent nuts and bolts from a pre‐eminent authority.
Very relevant and important.
Very practical/good reminders.
Very useful and insightful.
Great topic! Excellent level of detail.

The panel of judges in Kansas City received a 4.75 for their
“Views from the Bench”. The panel included Judge Margene
Burnett, Judge Patrick Campbell, Judge Kenneth Garrett,

Judge Bryan Round, Judge Jeffrey Keal, Judge Mary Weir, and
Judge Jalilah Otto. Thirty‐seven evaluations were turned in.
Comments submitted:

All A+
Very helpful to meet and get the initial perspective of
new judges.
Always nice to have the opportunity to socialize 
w/ judges and get their perspective.
Great opportunity to meet the judges and learn.
Very useful and informative.
Very good presentation and thank you to the judges 
for appearing and taking the time.
Good to meet new judges.
Very helpful for a new attorney.

Please look for more exceptional MODL Judicial Lunches in
the Spring of 2015.

MODL Judicial Lunch Programs 
Receive Record Ratings
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Nail v. Husch Blackwell Sanders, LLP, ‐‐‐ S.W.3d ‐‐‐‐,
2014 WL 2866324 (Mo. banc. 2014)

A recent case in Missouri clarified the test for proximate
cause when the plaintiff’s claimed injury is a decline in stock
price.  “Nail appeal[s] from the trial court's entry of judgment
in favor of Husch Blackwell Sanders, LLP in a legal malpractice
action. Husch Blackwell represented Nail in a dispute with his
former employer over his stock options. Nail had options to
purchase the employer's stock within 18 months after the
termination of his employment, but when his former
employer merged with another company, the stock was
‘locked up’ for 12 months after the merger. The value of the
stock declined significantly during the lockup period. Husch
Blackwell . . . negotiated a settlement that extended Nail's
option period, but when Nail attempted to exercise his
options under the settlement agreement, complications
arose that prevented him from immediately obtaining the
stock.”  Nail v. Husch Blackwell Sanders, LLP, SC93543, 2014
WL 2866324 at *1 (Mo. June 24, 2014), reh'g denied (Aug.
19, 2014).

“Nail . . . sued Husch Blackwell for legal malpractice, alleging
that [it]: (1) negligently advised him regarding his remedies
in the dispute with his employer; and (2) negligently drafted
the settlement agreement. [Nail] sought to recover the
highest value of the stock during the lock‐up period or,
alternatively, the amount of the settlement agreement's
liquidated damages clause.”  Id.

In a unanimous decision, the Missouri Supreme Court
affirmed the trial court’s entry of judgment for Husch
Blackwell because Nail failed to prove that Husch Blackwell's
alleged negligence caused his claimed damages.  The
Missouri Supreme Court held that the record did not show,
as a matter of law, that the client’s allegation that the decline
in stock price was a reasonable or probable cause of the
attorney’s alleged negligence in advising client of his
remedies after a merger. Nor did the record “show that Nail's
employer would have agreed to include provisions in the
settlement agreement that would have allowed Nail to
receive liquidated damages, and there was no evidence that
the employer would have then breached any such
provisions.”  Id.  See also Bryant v. Bryan Cave, 400 S.W.3d
325, 331 (Mo. Ct. App. 2013). Further, Nail failed to prove
that, but for Husch Blackwell’s allegedly negligent drafting,
he would have obtained a more favorable outcome. 

Practice Note: Nail discusses in detail the test for proximate
cause when complicated damages are alleged, specifically
whether the risk of a decline in stock prices was a reasonable
or probable result of an attorney’s alleged negligence. The
decision is also supported by the holdings of other courts
which have considered whether the client in a malpractice
case can recover for market losses. Nail also emphasizes that
in the context of a “failure to settle” or a “failure to draft
settlement language” allegation the plaintiff must allege facts
showing that the other parties to the settlement agreement
would have agreed to the provisions the attorney negligently
failed to include or draft.

No Causal Relationship Between Counsel’s Alleged
Negligence and Decline in Stock Price 

by Susan M. Dimond s Wuestling & James, LC s St. Louis, MO

h The KADC/MODL Across Stateline Seminar 

Across Stateline Seminar
On Friday, August 29, members of the Kansas Association of
Defense Counsel (KADC) and the Missouri Organization of
Defense Lawyers (MODL) met in Kansas City for the first
“Across Stateline Seminar.” It was a tremendous opportunity
for participating members to earn some CLEs, estblish some
common ground across the border, and even enjoy some
excitement at the Sporting Kansas City versus Houston
Dynamo game! Presentations included: “Insurance Bad Faith
– Both Sides of the State Line,” Judicial Panel: “Addressing
Real‐life Discovery Issues,” and “Ethical  Considerations in the
Use of Social Media in Investigations.”


